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JULGMEMNT OF THE COURT (Second Chamberk
1.} Dhecember 15969

Iy Coase C-100758F

Augustin Oyowe and Amadeuy Tracee, membeors of maff of the BEuropean Assa-
cialion for Cooperation, an international non-profic-making association sen up
under Belgian law, represented by FEdmond Lebrun, of the Brussels Bar, winh an

addrees for sepvice in Luxembourg at the Chambers of Tony Biever, 45 boulevard
Grande-Duchesse - Cliaclaue

apaplirams,

Commisiion of the Euwrppean Copvmunities, ropresenced by Hendrk ~sn Lier, a
member of s Lagal Departmen, acting a: Agent, assisted br Claude Verbraeken,
of the Brusszle Bar, wath an addreess for servics o Duxembourg ab the office of

eorgivy Kremlis, a member of che Conmmission's Teagal Tepanment, Wagner
Ciemire, Ricchiberg,

defendant,
ALRPLICATIOMN:

{a) Fer o declaramion thar che applicants ave members of scaff of the Commission
miathin the meaning of Article Mo) of the Conditions of Employment of Other
Seavanrs Of the Ewropean Communicies (hereinafter celecred o oas ‘the
Candivions of Emplovment'), with all legal consequences entailed therely;

by for an ocvder chac the Cornmisgion should appoine the applcaws ofticials or, ac
the very least, bmiviace in sespecr af them the procsdors for appoinement as
officials;

* Lanpuaar oF the maees 1earecy
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[£) in the alernacive, For an erder thae the Commission showld gearanies that chey
will enjoy the full benelin of thew pensions regacdless of the counoy ja which
they may resude moche Futore;

id} fec ahie annulment of the degisian rajecting theic complaint,
THE COURT {Second Chamber)

campased of: F. A Schockweeiler, Presides of Chamber, G, Fo BMancim aml

T. F. O'Higgins, Judges,

Advorae General. b, Darmon
Registrar: [0 A Pompe, Dheputy Regastar

having cegacd 10 the Reporn [ar the Mearing and funther ta the hearing on 27 June
Laan,

after heanpg the Opinion of the Advovaes Geneeal delivered as the sitting oo
il Ctaleee 1989,

gives the falloanng

Judgment

By application lodged i the Couce Repisty on 24 March 1988, Angesiin Oynwe,
1 Miperian onivoal, and Amadoo Tiaore, of Maolian and Franch mauonalicy,
members of the saff of the Ewapean Association for Cooperaticon (heeesnalter
reterced 1o 335 ‘the Assagiation®y, both working wa jomrnalists on che bi-monddy
publicaciun  Fie Conrers Africa-Cariblean-Prolfio- Detropeas:. Comntintly (here-
maler eeferind o as the 'Courier’), brought an action secking a declaration 11 at
they were mebers of the saff of the Sommission, an ocder chae ihe Commissien,
should appoine them officials or initiae in respecr of them the procedure for
apposocmneac a5 officials and, in che alvemmaive, oo anaeder char the Commisaan
should puaances thae shey will enjoy che full benefit of cheir pensivns regardless of
the coumry in which they may reside i the fowre,
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The applicants are members of the ‘coopernvon saft' of, and bound by
wooperaoan  staff contracs” e, the Associuien, which 5 an mterncitemal
nin-prefit-making associzrion set up wnder Belgian law with the aim of Tactheasing
couperalion between the Communuy and the develaping councries. 'Uhe Asso-
ciation s tlirew categories of sadl; headgquaners seatf, overseas saff, and scaff
recriited by dhe Associauon onder special sentracts (hereinafter ceterred woar
“special conorace staff"y and seconded o die Conenission.

It vouse e noted chae che disuincden beoween special conteact scaff and cooperation
staff iz 2 budgetary ene —the tormer are paid by the Associaden om of its global
resources, ®hale the salaries of che lateer are financed by the Euvopean Derel-
opment fund, i connectian with the implementaion of a particulac peojecr,

W o ¢ommaon ground dac the applicanos, ay eooperation stall beund by a contraa
af empluymaene wich an association goveaned by Belgian povale low, come winder
Belgian pensions law, wnder which they cease o cecewe 2 peosion d they leave
Belgium. In such an event, they cannor abain any ceimbursement of the pension
contributoas rley have pail.

Refecence is made 10 the Raeport for the Hearing for a fuller account of the facts
af the case, the cousse af the proceduce anidl the submissions and argumencs of the
parrieg, ahich are mennoned or discossed barsinafter anly in so far ay is necessace
tow the reasoning of the Court.

Adwmissibiliey

The Commission cotends thit the Connt has no jurisdiccion 1o hear the case
masmuch as che applicants du ot have the s1atus of officials or other servancs of
the Communicies.

It 1mast be pointed ouc thar the Court has on numergus seeasions hell {sec, frer
alla, the judgmems of 13 fuly 1989 an Care 286783 Alexy awd Clihers ¥
Coomimising [1959) ECR 2445 and Case 1617E6 jaeger v Clawmusion |1939] ECR
2467} that, i, & not only persons who have the siarus of officials o of cmployees
owher than local stadl who may bring an action belere the Cour to contest a
decisien adversely afbecung then, T alse poriens claiming thai s,
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The abjection < inadmnssibilicy raised by the Commission mus sherefore be
rejrrted.

Sulisianee

In theit principal claim the appdicans allege a breach of general pringiples of lae,
in parucular the principles of Faiencss and equalicy. They maintain thae the Asso-
ciaslon is ctheir employer in appearasce only, their real employer being the
Commission, and claine ha dhey are the only members of the Associaeion®s seaff
no o have been appobaced officials of the Comanissian. [n the aleernanive, chey
arpue thae the Commission has assumed eespansibilny for them inasmuch as they
can eeceive payament of their pensions anly o ey semain in Belgium

in suppory of the firse clum, the applicanss refer o the Aszocianon's relationship
with the Commissian and, in particutar, the [mer diac the publisher of the Courier
is oo of the Commission's Direciors-Ceneenl, chae the Courier appears in rhe
organization chare of Dirccturae-General VI of che Commission, tha the
applicancs’ cantracts of empleyment conn clavses wndec which they are placed art
the disposal of the Comamission and, foally, thac che Cominissive has the power w
monags andd dirrer the Couoer.

In thar conncorion, it must be peinted our thae the situation of 1he applicants, in
the specific comtext al 1he Courier, has now disclosed any new facenr concerning
the legal stptus of whe Associauan wlacly, as the Caurt has constzrencly held (see,
mess recemly, the judgmencs of 13 July 1985 n Afexis and facger, cited above), is
an inreenacional, non-prefit-makiag associanen poverned by Belgian law and
eanunt be reparded as an administratve wait of the Commission The spplicants’
emplayer is therefore the Assoviaion, and not che Commission. Thar claie muse
consequenty be dismissed.

The applicants claim, fucches, that there is diserivmacion bevoreen thom and che
other members of the Associaton's sadl, whe have all een enallished by che
Cammissicn as oHicials al O Commuonics.

4107



JULCRICMNT GF 11 17 1ed CWIE O i

‘Fle Charonission considers tha the fact thar i has not ceuablished 1he applicanc is
justified olyccmecly by the censideration chae e sams of Commuoniy official ic
not compacibls with the role of representing the perspecrive of the African,
Carbbean and Pacific Scaces (heceinafoer ceforred 10 az “the ACT States ™ Talfalledd
by the applicants within the joinn edicerial team of the Couriee. The aoginal reasaon
forr the applicants’ recruitment is evidence of the special rale which they fulfil. ‘U'he
dury of alleginnge 1o the Community imposed on all officials under che Sraff
Plegulaions of Officials of che Gommunities (hecemalier ceferred 1o as “the Soff
Regulations')y camenod be ceconctled wach the duvies which dr Qyowe aml A
Traare are called upen w carry ou withia the Courier's ediverial team.

I must be cacnieal, Jicss, that the edivonal weam of the Courier s made wp panly of
Commission officials ineluding, in panticular, ene yournalisn of Curopean arigin, a
firmer member ol die E[‘:E-:_'.iul canttact safl whe way esablished o 1981
Arcvrdimg  to the Comanission, the comracts gowverming  the  empluoymens
celaticniship becaeen the Association and special eonteact oe conperation safl e
simibar anl e duties of saff of a given prade are noc mankedly diffesent, che
difference betwoen the cwn caregories of safl members being essentially of 2
budgetary character. It fallews thar the applicams’ simatien wnder  theic
voaperaton saff contraet with the Association s not appreciably different from
that ot their colleaguas whio are members of the special centoace staff,

It must also be pointed ouc that ie a5 clesr frow the dacuments before the Coun
that, sithongh the ariginal reasan lor veaiuiting the applicants can be eraced wy an
initiative 3 the part of the Commines of ACH Amnbassadars, nevertheless, under
the rules of professional conduct adopred on 3 Cerober 1978 by the Courier's joint
commtied and applivable woall the members of it edicorial staff, journalists wich
the Courier, whateree their couniry of origin, do not defenad the peing of view
ancd incerests of either the AT Scaee ar b Member States, hae all work Tac e
common cause of cooperanon berween the ACE States and dhe Communicy.
Consegueently, journalists on the Courier, whether Communine officinls ar
membees of 1he Associion’s seaft originacing from an ACP Srawe, are governed br
the vame code of prictice, and a0 the most che applicants represent she perspecrive
of theiv places of arigin within clie Cowrier's editorial team, jus ae their colleagues
wha ate Eueapean cfbicials de by reasen of cheir origin in & Member State. Within
the joint ACD-EEC ediornal weam, the role of repreventing the perspgetive of
either the AC Swaees or o Mermber Scate 35 not incempatible with the staes af oo
offici], and cannoe constewee v justificaton for the Commission's vejeciion of che
applicants’ request to be established,
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Finally, it meese be borne in mand thar o any evem the dury of allepianes o the
Cannmumties impesed pa offizials i dhe Saff Regulions cannar be smerprered o
such a way as w conflict with freedem wf exprecsian, a fundameneal righe orbwcy
the Court must epsure 35 respeoied a0 Communiey lawe, worbuch @ pacicalacly
Imporant in cises, sucl s e present, conceeming jowrnalos whose primany thugy
is ta wrrie 0 ennpletr independeace of the vigars af cither 5e AP Srares o the
Cl;'u[nrntl.l':hlf:ﬁ.

I wien of all those considecations, i must he concluded thar the Commassion as
been unable se provide any olgective jusoficavien for s cefusal o grant che
applicanty' request ta be esiabhshed eicher becavwse of their special poatan anung
out o e maters of there conoracts of employmens with e Assaciaton oc becanse
the appheants eepeesean the perspective ol the ACE Suaes aathin the Courer's
cditarial team.

‘Lhe implied decswon repeating be appheans’ complaime mast therefare be
annulled.

I must be srared, howeer, thar ic iz non for che Coure o areder the admbonisn aoan
v appoant the applicanss as othcials udgment of 26 January 1289 an Cose 224787
Kowcchommed v Cowniies [1989] ECR 91, The claims 10 thar etfect muwss
therefore be dismissed It 0 1o b strozsed, neversheless, thon che Commissican must
tale ehe steps necessary in order e implement chis pudgmem.

In view of the facegaing consideranons, the aliernative chim is 36 looger relevanc.

L I

Uriber Muucke 62020 of dhe Rules of Procedure, the essuccessful pacy 15 wo be
ordeced o pay dhe costs Since 1he Commission has failed inos main sl sscmg,
e miest be ordered 1o pay the oo,
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Crn chose grownads,
THL COUIRT { Secenk Chanmber)
hereby:

(1) Annuls the implied decision of the Comeission eejecting the applicents
complaint of 4 Movember 1947 ;

{2) Idzmisies the remainder of the application;

(3) Ovpders che Commission ta poy the costs.

Schackweiler bt O Hipgins

Drelivered n mpen conrd in Luxembourg en 13 Deermber 159649,

I.- G, Giraad F. i, Schockwelos

Ricpistiar [residem of 1ive Secenl Chamber
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JUDGMEMNT OF THE COURT (Fifuh Clvamler)
35 Ourolier 19227

In Case CT:214%M],

REFEREMNCE w the Crount wnder Armicle 177 of the EEC Treaty by he
Arvredissemenseeelbank [Dasoice Cowr), Lecuwarden (FMetherlandsh, for 2 pre-
lvansary ruling s ehe cruninal procesdings betore that zonee gzanst

Inhannes Stephanues Wilkemus Ter Voors

on the incerpretation of rhe first subparagraph el Aricle 102 of Counal Dhrecove
65/65/EEC of 76 Tanuary 1965 on the approwamatiea of provisiens laid down by
lamr, repulanion or administrative action relatng 1o proprioary medicinal prodocts
-I:'D'], Enﬁ]]sh Spe:i:] Editiin I%E-ﬁ-ﬁl [.'l- E':I:I,

THE COURT (Fifth Chamber],

composed oF GO Radriguez iglesias, President of the Chamber, M. Filees,
R. Juhet, ). €2 Mominho de Almeida and B Grévisse, Judges,

ﬁd\rﬂ-{a.h: G:ne:r.l.l: 'L__-p- 'T'E.'::u:r-n,
Bepistrar 1. Hewlett, Adminisiraror,

" Laapuape of e cars Faach
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:f[Er tc'lnﬁ:iriuri.ng 1:|1.-E wril.t:n ::-I.'l-:-;:nr:'rin:rn.s suhmirtr:{l on bcha]f ﬂf:

— Mr Ter Voart, che appellane in che main proceedings, by G van de Wal, Advo-
cate with the right of audience at the Hoge Raad der Medetlanden {Supreme
Cimart 1_1[ tl\u N-E!h-Erla.nds}.,

— rhe Netherlands Governmene, by 8. B Bor, Seceetary -General of the Minsery
for Foreign AMfairs, acting as Agenr,

— rhe Belgian Government. by B Van Hellomont, Head of the Dicectoraee EBor
Administranon of European Affairs in the Minisery for Foreign Aflairs, aceing
ac Apent,

— the Italun Government, reprosented by Luigi Ferrari Bravo, Head of the
Diepatrtmient for Concenoous Daptoerane Adlair: of the Mirstey for Fooeign
Affairs, acung as Apent, assisted by Oscar Fiomard, Aovecan della Searo,

— the Commission of the Furopean Communities, by Berend Jan Dirijber, of its
Logal Senre, acling as Agent,

buaving regard La Une Bepont {ur the Hearing,

afver hearing the oral obssrvations of Mr Ter Voot and the Commizsion of the
EUJ‘Q-]:I-En.n cummun'itir.s at the |'|t:1ring an u lu]}' IWI,

alter hearing the Cpinion of the Advocate General ar the sining on 22 Seprember
149932,

gives the following

1- 5303
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Judgment

By wrder nf 15 August 1991, wluch weas cocovved at che Court on 26 August 19H91,
rhe Arronclissementsoes bask, Lecumacden {Mechedands), ceferred to the Cown
fur a peeliminary ruling under Aaticle 177 ok the EEC Treary four questiens on the
intecpretation of the terr ‘medicial peoduer’ widhin the meaning of the fiest sub-
paragraph of Article 172} of Cooncil Dieedve 832865 EEC of 26 January 1%05 on
the approxinution of previsons lid dowa by lewn regulation or administrative
ackidk :r:|.:|1.'t|:|g b1 perisprietary medicisal 1.'I:I'Cll:||.ll:'[5 (¥, English 3pecial Edition
1965-6h, p. 20, hereinabter refecred wo as *Dwecoee 850657,

The questions arose in crimimal procccdiape browghe apainse MrTer Voort, wha
way prodoyuted for bavog, Troos the oad of 1987 unal 79 Movember 1988, or at
least oo har dare, Jmporeed, held, Prn:p:er:l sold or held in steck ar Le=usarden
e, at lewsy, o the Metherlands. proprictary medicinal producs contrary ta the pro-
vigaonss of Armicle 305) of the Meherlands Law on the Sapply of Medianal Prod-
ucez [Wet op de Genecsmiddelenvoorzizningh,

It appears from rhe case-file chat Mr Ter Yuurr, trading ue “Fimess Foundarions
Moderland’, markers in Vewnwarden berbal reas imported Trom Soucth America
The herbal teas are soli withnoe awy indicacion af any therapeotic properties,
Howrever, 3 boundatinn, ‘Sticlting tSheawe Flonzon”, which 15 based at Harlingen
(Metherlands), sends eonsumers on request brochures describing che therapeatic or
prophylactic properes of the herbal eas.

According to Ariicle HA) of rle Netherlands Lawr oo the Supply of Medivinal
Produces, proprietary phamaceotical produces and preparanens may nor be pre-
pareil, sold, imported o held in sorck wid they have been regiseered by the public
antherities.
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Article 181) of rhar law containg 1be following definition:

e} medienal pioduct any sulmance or vombinativon of substances which s
imended e be psed or which i dn any way indicated or recommended as

being sumable fou

1. Healing, reeaning or preventing any amlection, dimease, symptom, pain,
wound or dehoiency in human beings:

2. Restoring, correcring or modifying the funcdon of bodily organs in human
besings;

1. Making a medival diagnosis by jts administradon o or use vpon human
|::-o:'i|:i;5;

I:I'I:I Prﬂpr:e!:r}" medi:in:l ]'.ln1rlur_'|:: a2 medicinal prrrdu-:.:l I I:|'|e |:-:_:-r|1.1. 4_|'|: F pharm.:-
coutical product placed oo the market under 2 special name and in a special
pack ...

In the Dutch couns, Mr Ter Vooro argacd in his defence thar the herbal eas in
questien could ot ke described ac medicinal produces wachin rhe meaning of rhe
Methaclands legislation wichour disregarding the provisions of Article 102} of
Lrirective 6556%, cited ahove.

Si.l:l-EE l!|:'|.u -'-".l:'n'md'is,wment',rcl:l'lthank [eruw::rden, -:..n;,:lrlsil.l-l:rud. tl‘lit in inl:t:rprct.a
Lo [n-14] EI{ l!|'|.-E {_.l.'m‘lmunl.l:_:.r I.!nl'.rljl.un.':- was n-ECl.-mn.T'.-', 1t ':I::].'-Er.‘l I:I!n: ]'.lrl:}r:-uer]lngx .::nrJ
referred the follasring questons ta the Couer for o prelicanary ruling:

1 - &40k
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1) 1s o producr swchoas a berbal wa wloch o geoecal 15 segueded ws o fodsoff and
mh wocen damce wath cuanent suknofic knowledge does ot possess wny pharma-
Ln-l-ngr:al properues bue s prescored a5 having therapemie or proplylacic
properticd & medicmul prodwe witlun the mcaning of the fesy subparapraph of
Aruele 12 of Driecctive 65585 EEC?

(3 Droen i make any difference 1o the answer wothe Dt question:

() If the descripeion or properties om the packaging, label or znclosed [eaflets,
Euwr cnly in documencation fa brochure} wehich is senc upon request by the
supplier of the produce or by 1 third panry Cother chan the supplisr)?

(b) IF the descnpoon or properoes of the product ace not menvionad wn the
packaging, label or enclosed lraflets, but are described inm 7 publication (a
brochure] whose disimbuien is uneonovered wich the sale of the proaloo
amilfue 15 arranged by or on the direstion of 2 thind party why & nau the
seller ar .:»:u.pp“i::r o the pn:_l-l;!un:l.:_ rtgar{l I,:-r.'ing baad alsor e Aoriele 10 of the
Furupewn Carmvgntien on Hurman F‘.:ig]:il.'i?

(3} Doy the word “presemed”™ in the first subpatagraph of Arocle 1(2) of Dhaecc-
rive 6GRREEC mean thar theve mws be a link betwecn che prodoer and cthe
S L bt T

(4% Is it compatible wich the frst subparagraph of Ardcle 1023 ot Directive
65'65/EEC for the legisladon of Member Swares to regard as medicinal prosl-
ucts, in addition ta prodocts presenced as medicinal producis within the mean-
ing of that provision. foodsudfs to which therapeatic or prophylactic proper-
ties are ascribed by the seller or third paccies, although in the light of prese-
day scientihe. kmowledge those produocts  possess ne pharmacebgeal
prerpre rties

- B804
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Feference is made eo the Kepor for the Hearing for a fullee wecounr of the faers of
the main proceedings, the applicable Community legislagion, the procedure and e
wrritlen shservations submitted ta the Court, which are menooned or discussed
harginaltar only in sa far as is necessary for the reasoning of the Cour

It shoubd be poonred aue a feseee thar Acticle 1011 of Directive 65/45, a5 amended
on seyeral occasons, defines Cproprictacy medicinal priduct’ 3 Tany ready-
prepared medicinal produce placed on che maacker wader @ special oawe and ina
special pack’

According to rthe first subparagraph of Article H2) of Crirecrive 85/65, 2 'medicinal
product’ is ‘any substance or combination of substances presenwed for creating or
preventing diveise in human heings or animals’, according to the second subpara-
graph of Acticle 1[2), "any substance or yombination ol substances which may he
ad.l'ﬂ:i:lllgl.-ér'ed. La J!ll.l:lllil.r'l. heillgﬁ 0or :.n'in‘lal.i wil'J'l I viEw [ 4;] m:king i I'I'It!l:“l,.'.il r]i:.g-
A0S OF [0 EesTorng, correcnog ar eddilying physialagical funetions in human
beangs or aniroals” is hkewse o be considered 2 medicinal prodwce.

Consequently, as the Court has consistently held {see, mier 4fia, the judgmenc in
Case C-60/8% Montod ard Semaeans [19901] ECR 51547, paragraph L1}, the direc-
tive Lhus gives vao defmitions of medicinal prodocts: 2 dehinition by virtee of
thear presentamn’ and 3 delinitiun 1l:l:g,r vittge o thegr functions”, & prl._HJ.ur_'l. 15 a3
modicinal produoce of i falls wichin either of thoge definiions.

In this case, it appears from the wording of the order for reterence that the
national count's guestions relate nor te whether the producs in questan are
medicinal produces by vinue of sheir fancrion’, but only o =rhether they muar be
regarded ar such 'by virwe of their prrs:ntatinn’. In shewr observations o the
Corurt, Mr Ter Voort, the Belgian, Lalian and Petherlands Govermments and the
Commigsion also agree that the guestions relate solely va the interpretation of the
provision: of the firet subparagraph of Article 1{2) of Thrective h5565.

1-3307
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The fivst question

i By aes firse question, the naenal cours seeks 1o esaallish wheeher 3 produer which
in general is reparded as a doodsndt and does v possess any kaown pharmace-
logacal property niast be reparded as 2 medicinal produet by virowe of ws presen-
tacuci” wrichin the meaning of Directive 8565 if it is pregeoted ae having therapen-
ne of prophvlacoe propermies.

1 Mr Tar ¥owrt argoes that 3 produc which in general is regarded as a mdswif and
as war having any therapeunic effect cannar be caregarized as a “meddicinad preduee’
withink the measing of the dircerive unless irs inherent characteristics are such a3 10
cuuse it (o be regarded as having therapeutic or prophylactic properties by an aver-
agely wrell-informed consumer

nAccording w the Commission and the Belgian, Talian and Nethedands Govern-
mencs, 3 producr presented as having therapentic a1 proplivlacte propermies is
medicinal product 'by virtwe of s presencnion’ even ol inogeneral i is regarded as
a Toodsmft and even if ¢ has no kaown therapeanc propercy.

v As the Coont has conmsisiently beld see, most recencly, the judgment in Case
C-112305% Clpgodn [1991] ECR 10703, paragraph [6), che 'presentation’ griterion
wstewd in the fust subparagraph of Arcle 1{2) of Directive 6505 o5 desigoned oo
carch ron enly medicinal produsts having a gennine therapeutic oo medical effec

Lt alsn those which are noc suffciently eftoctive o do nat have dhie elece wlich

theie presentacion might bead to expect, s prder o preseree conswmers oot only

frant harmful or eesic medicinal procluces as such bor also feom @ varety of prod-
uces wied inseead of the proper remaedies.

iz fis the Court has alse censiseenddy hebd (see, fnter 2fue, the judgment in Monrerd
and Sarrasne, cited above, paragraph 23], a praduzt i ‘prezenced for erearing or
prevennng disease’ wAithin the meaning of Drecove 85545 i parcicular wheo it 15
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expresgly “indicated’ ur ‘recnmmended’ as such, possibly by means of labels, leaf-
lets or oral fepecsentation.

Consequently, 3 product expresely indicared or recarnmended] a2 having therapeus
tic ar prophylacmc properries haz 1o be regarded 25 2 medicicsl prodoct by virtue
of ics presentation” even if it has no known cherapeunc effact.

The Coure has alse held, in the judpments in Case C-36WEE Delstrre T1991]
ECR I-1487, pwagraph 22, und in Morted! and Samanni, ciwed above, paragraph
17, that, even of it comes withi the seape of oher, less stringent Communice nales,
such as the rules an cosmenc produces, a3 product must be held o be 3 medicinal
praduct and be made subject o the {um:sp-:-m:llng ribes if it a5 prresented a5 pos-
INEEITE r.hcra]:l-cunc ar prﬂph}rlactlc pn:-ptrr_t-:s of o o s meended o be adminis-
tered with 2 view o restoning, correcting or modifring physiclogical hanctons.

Mo more can the faer that a produgt is in the nature of 3 foodsouff prevene ic from
bcjng c::tcgu-rlze-d as & ‘medicimal P-mdu:‘:l!' writhin the m::l.ning of the prnvisi_u-ns of
rhe firee subparagraph of Armicle 1{2) of Dicective 8565 inosa bar ag the indigation
or rerammendarion of ies therapenne ot prophy lacte propertis is m etiedl 5E such
a kingl ay o camse i to be regarded a5 a produce peesenniap the characienstic peop-
ertiee af 2 therapenric substance, char iz 1o say, a medicinal product.

Accordingly the reply 10 be given o the natienal court’s brst guestion should be
that a produce reconveended ar andicatel ay baving prophylactic er therapeatic
propemes is a medicina product sachin the mesaing ol the provisions of the ficse
subparagraph of Arcle 102 of Dirccove 65765, ever if it is generally regarded 3z a
foodswf and even il in the curcene stare of sciendfic kaowledye ie bhas o hnown
rherapeutic effect.
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The second and third questions

By itz second and chird questions, which are clasely connectad and should there-
fore be considened together, the natinnal courr essenially asks whether a produce
nsay be caregorized as a medicinal producy 'hy virme of i presencacion’ within the
nsganing of the first subparagraph of Anicle 102} of Directive 85765 where 15 ther-
apencic propermics are indicated solely in a publicatina, such ac a brochure, which
1% sent 1o the purchaser at his request alter the product hug been sold or 1s distrib-
uted by 1 third party independently of the sabe ol the product, having regard, in
the lawer case, o the provisions of Anicle 10 of the Eutopean Convention on
Murman Righes concerning Freedom of expression.

Wr Ter Voort cansiders that a produet is presenced as a medicinal prosluce within
the mearing of Tirective 65763 where the presentation is made by the selles, che
manufasturer vr 2 third pucry wring on their behalf if it discloses ap inentian
market the produet as 2 medwinal product and if ir gives the averagely wecll-
infgrened consumer the impression thar a therapentic substance s anvolved. He
acyues thar, whereas the dispatch, ar the purchaser’s request, of wlormation con-
ceeniog the therapeutic properties of the praduct may be evidence — morecvrer non
conclusive cvidence — of the seller's or the manutacturer's smention o marker
that product as 2 medicinal product, that i not e case where the information is
disseminated by a thicd party indépendently of che seller or the manufacmrer

According to the Commissicon and the Balgian, lnlian and MNetherlands Govern-
ments, 3 product is presented 2 3 medicinal product wichin the meaning of Tirec-
tive 65/65% where thers i 2 dicece o indircer ink berwreen che presentation and the
product. In particular, 2 publicainn, sent o the purchaser st his request and seiing
out the therapeutie properies of the product, constitures a preseneation of the
pracdust within the mearmag of the diccoddve where it emanates brom the supplier or
the selter of the produce or from a dhicd party acting on behall of a1 in conaecrion
with the supplier or the seller. The Metherlands Government submits tha thar may
be the case, incer afiz, where the seller o1 the supplier does not expressly disasso-
ciate hinself From a publication made by a chird party of which he has had norice.

L-3310



LR ¥ RT

[t Inllows trom parsgraph L6 above char the provisions of Lrivective 65/65 ar
designedd amang sther things wo aveid products being placed oo the marker erhich
do oinr have tl'iE-r:lr.lEul‘il: sHects bur, For 3 cnmmercial PUrpose, are prcgcnwd a5
medicial prodoos by the manofactareer or the seller

The conduct, action and approaches of the manulacturer or the seller which dis-
ctose his inrention to make the produoe he markers appean o be 2 medwinal prod-
uct in the eyes of an averagely well-inlormed consurner may therelore be conelu-
sive Far the purposes of deciding whether a product should be regarded as 2
medicinal |1-r||-|J1.|r_'|: I.-.-}" virtue ol ity presencabion.

In particular, the faer thar the manofacioeer or the seller tends the purchaser af the
produce a publication desenbing or reconumending i us laving therapentic effect
consucuws conclusive evidence of the manufacoorers o the seller's inrenton o
marker 1t a5 a medicinal produce

The mere fact that the publication is senx to rhe purchaser only at his reques is nor
rapable of rebutting sugh an ineention on the part of the manufacmucer or the seller
Thee seufrrmaricn contained noa pul‘.!li.l:.:tiun isf the trpe rofecred tre in the naticonal
court’s ovder a2 of 2uch o kind as w cauze the product to apprar ta be a madicinal
product in che eyes of an a'l.'q:mg;-:l}r wiell-anbormed camsumer who acked o eeecive
the puh]lcatlﬂn and, moreover, in the oyes of any consumers who might learn ol
the existence of the publicanon,

Likewise, the fack that the publication is seny, not by the manufactucer or the seller,
Taar by a third pacty acting vn theic behall ar in connection with them cannat oule
AL 3Ny InLeNiIcl o the pari oof the seller or the mmanufaciurer 1o market the prod-
uck ad a avedcinal praduct.
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I particular, the praduct may appear 1w be 3 raedwoal praduee i the cyes of an
averagely wellinlormed sonswner wehere be 13 encoucaged by the manofacoirer or
the sebber, in pacicular by indicatnns on che prodoce, w obmawm mbormanen abour
its propetties from the third pay.

In conrrasy, the dissemination of :i:n[urlm-tiurl abput the paoduct, e particular
abowr it5 therapeutic or prophy bt prupt:rues, by a third party acting on his own
initiative and completely independenily, de jure and de fara, of the manutacturer
or the seller does not constitute by itsell & 'presentation” withio the meaning of che
directive, since iv does oot disclose an inkention an the part of the manufacturer or
the seller to macket the product as 2 meslicinal praduce.

It is Tor the pational cowrt to asess, having eegard o che circumstances in gues-
tion, whether a publivation such as 2 beochure containing indvweations cegarding che
theraprutic andd prophylachie properties of a produce s made complecely indepen-
dently of the manufaciucer e the seller of the praduct and, if it 35 nor su made,
whether when the puhlication is sent wo the purchaser of the product ac his reguest
it disclnses an inreation on the part of the manofacturer or the seller ro make he
producr appear 10 be a medicinal product in the eyes of an averapely well-
ikarmed consumer.

Howrever, i the crent thar rhe publication is disseminated by 3 thied panly inde-
pendently of the sale of the praluct, the natisnal cowre's questions refer o Aricle
10 of the Ewropean Convention on Hurman Righes concerning freedom of cxpres-
FI0T]

Ax the Court has comsistently held (eee, imier afie, the juligment in (lase
C-2A0ARS Elferike Radfophonia Ticorassi AE [1991] ECR I-2925, pacagraph 41),
fundamenea] rights foro an integral part of the general prngiples of lawe, the obser-
varee of which the Couer observes, For that purpose the Caunt deaws ansprcation
from the covsticotional tradidons common to the Member Stares and from the
guidelines supplied by intemnatienal ireatiss: lor the pratection el human nghes on
which the Member States have sollaborated or of which they ave signaconce, The
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European Convenuon on Human Kighns has special signiticance in that respect. It
Fallowrs that the Communery cannot accepl messurss which are incompatible with
ohgervance of human rights thus eecopmzed and goaranceed.

Freedom of expression, as embodied in Aricle 10 of the European Conventian an
Human Kighos, i among e general principles af law che observance of which s
ensured by the Couwn Gudgmem in Elimikl Redopbenis Tileoram AE, cied
abovre, paragraph 44}.

Bur the freedom of expression of a chird party wlo, in acoordance with that which
has been stated in paragraph 31 abowe, acts completcly independently of the man-
wfzcturer or the seller 35 nov affecred, directly or indirecdy, by the application of
Vhirective 3765, The presentation made by such a third parey of & prodoo has ae
Beanmg o the delinition of that product in accordance with the direcrive.

In genceal, the definitivn of ‘medizinal preduct’ ser out in rhe diceccive neither
aims at, oF has the offect of, restacting the freedom of expression of a third parcy
disseminaning informato abour the product. The directive dogs pae prevent or
hamper the dizsenunacion of such mlormaoon. It merely lays down the conse-
quences which rhe dissemination of thar informanion may possbly have a3 cegards
the placing of the product on the markes, which will chen be subjecr v specal
rules,

T'-"[-:-rcuvcr. even aESUOUAE — 3 noT almgﬂlu:r unsurprising agsompioon since the
aim 14 the invalvement ot rhe third partr = fa bring out the namre of the Pr-::-dun::
¢ a medivinal prodose — that the freedom of cxpression of a chird parry acung on
bBehzlf of the mamdactierer or the seller or in connecrion wich one of them cam be
rE'E;:l.r'd-Eli as Limueed, and lheoce as aflectad, |_'|j_.r the risk hnnl:ung th= produc'r
eilun the definition of o medicmal prodost lid deswn in Tharecive 85765, 1t
should be borme in mind thar the imberent requiremencs of the exareice of that free-
dom riuse be judped againse che requirements of the alyective of the protection of
public healch pursued by Crirecove 5565, Moreaver, Arncle 1002} of the Furopean
Conventinn on Heman Righee provides thar the exercise of feeedom of exprossion

I-3513
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may be ‘subject w such lormalitees, conditions, restrictidny oe penalties a5 are pre-
scribed by law and are ncoessary in a democrabic sacigty - for the protecuon of

health .

Aceordingls, che reply to be given to the natinmal coun's second and chird ques-
tians should be that 2 product whose therapenrtic properties are indicared solely 1n
a publication, such as a brochure, whizh if eny 3 his request, 1o the purchaser
after sabe by the manufacrocer oc the seller of the produc ot by a thied party — in
the lateer case, where the chicd party does not act compleiely independencdy of che
manufacoerer or ehe sefler = may be categonized 25 3 medicinal praduce within che
meaning of the provisions of the first subparagraph of Artcle 12} of Dhirective
G505,

The fourth question

The tourth questina is cancerned wirh whether a product which is non 2 medicinal
presfuct within the meaning of che provisians of Aricle 1{2) of Directive
Gb565 may nevertheless be subject in che domestic law of a Membec St o the
riles govarning medicinal products.

In the judgment in Case 35/8% Fiasier [1986) ECR. 1207, paragraph 22, die Coun
held thar, subject 1o Aricle 39 o seq. of the Trezty concermng [:rrtr-ducr_i wmported
Frore othe: Member States, Community e dues mor affect the right of Member
Stures to subjoct substances not miseting the Commmunicy defimoon of medicinal
product 1o contrels or to requite prior autheczaton aceordance wirh their own
national law on medicinal produces.

Accardingly, the reply to be given teo the fourth guestion should be that a product
which ie not a medicinal prodect sathin the meanng of the provisions of Article
[12) of Direcove 65659 may, subject L Amicle 30 ex seq. of the Treaty converning
products imported from other Mecaher Staces, be subjecy in the domestic faw of a
Member State ta the miles governing medicinal produocees,
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Costs

The coscs ewned by the Covernments of the Kingdom of the Methe lands, the
Ringdanm of Delgum, die Tulan Republic and cthe Commission of the European
Communicies, which have submitced oliservations to the Coum, are nor recovet-
abale. Zince these procecidings arc, b the prarties to the main procesdings, 2 swep in
the procesdings pending belore che national coure, the decision on costs is a macer
Fon thsat .

Cin those grounds,

THE {OURTE (Fifth Chamhbec),

in amswer 1o the questons referted by it by the Acrondissementsrechebank, Lecu-
warden, by order of 13 Auguar 1991, hereby mles:

1. A product recemmended or indicated a5 having prophylactic o therapeuric
properties is a medicinal product within the meaning of the provisions of the
first subparageaph of Article 1Y) of Councl Directive 55/65/EEC of 26 Tan-
nary 65 on the approximation of provisions laid down by law, repulstion
ar administrative action relating te proprietary medicinal products, even if
it ix generally regarded as a foodstufl and even il in Lhe cucrent stake of sci-
entific knawledge it has no known therapeutic cffeet;

2. A product whose therapeutic properties are indicared solely in a peblication,
such as 3 brochure, which is sent, at his request, to the purchaser afeer sale
by the manufacturer or the seller of the product or by a thied pary — in
the lagker care, where the third party does not act completely independenily
ot the manulasurer or the seller — may be categorized a5 a medicinal prod-
uct within the meaning of the provisions of the Erst subparagraph of Acticle
1423 of Dircceive 5565

i-5515
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5. A product which is not a medicinal praduct within the nmicaning of the pro-
visions of Article 1) of Darective 45/65 may, subject to Artick 30 ot seq. ol
the Treaty cenverming products imported from other Member Staces, be
subject in the domestic law of a Member State to the rukes governing medie-
inal products,

Rodeipuer. Iglesias Luleey

Jaliet Moonho de Almeida Creévisoe

Dlelivereel in open oot in Luxembourg on 28 October 1942,

1-G. Girzud i3, C. Rodriguez lglesias

Ragistar [residon of the Tidoh Chamber
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ARRET DY TRIBUNAL {premigre chambrel
LS man 1593 °

«Fonciionnaires — TFrocéducs Jicciphraime — Revocation —
Artecles L1, 12 er LT du stanr = Diberid J ox pression —
Phovesin de ey awl el de doommé de Lo donclicon.

Lrans les afrfwires joioes T-340947 or 'I'- 163054,

Bernaved Commilly, uenen tanctionmame e la Cominission des Communauiés
eurepenmes, demeurand & Everberg {Belgiquel, rzppésems par ™ Jacyues Sanhon
ct Pierre-Faul Yo Gelwchien, svocals au barreaw de Broxellss, avanc élo domicile
& Lusemboury en I"Eude de M Lows Scluliz, 2, rue do Fan Rhemzhein,

PArCiE requérans,

COHNERE

Commission des Cammoanmacés snrapsenncs, representée gme M Granbuig:
Valseza, consilFer uodigue prowapd. & Jolian Currall, membre do o oservice
junidique, oo qualing dagems, avann el damacile i Lusenbourg anpés e
M. Carlus Libnez de 13 Cruz, membre du service juridiqee, Centre Wagner,
kKirchherg,

parnie defendeiesse,

avant pown obger, 3w pert, une Jemsnsde 3 aomalaten e Favis Ju consell de
disvipline du 7 décembre LR el de I décisinn de la ommission du
[ janwisr PG, poatant evogation du regaérand, o, 4'auire parl. one Jdemagads de
daacnmanes- igres,

? Lo de gl dfhe's £ [Pam g5,

- df3d
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LLE 1RIBLNAL DE I-‘HL‘EMLERE [NETAMNCE
DES COMMIUNALTES EURODPERMMES {preqmére chanibe],

compst e MM, B Yestecdarf, présideon, 1. Purung e ¥ Vilaras, jupes.

rielfier: M. H. Juny,

vl procédure éerite e i 14 suie de 1 procédere orele du 10 Bericr 1999,

rend le présong

Arrid

Falls & I ocigine du litige

Al dule des faits, le requérant, M. Connally. Zait Joncliconaire, de prade A 4,
echelon 4, de Ja Curundssoon el chel Je Funile 3 -50ME, polligues moné ares
natiamales o commwnauciires s sain de la direciion © <afaess monélores. de la
dilection pénérule Jes alfinres fconomgues <f fimamcierss 400 1) (i-aprds cunilé
.13 3.).

A paror cle 1991, ML Connplly 3 nrésenlE, & lons reprises, des  propels
d arlicles relanls, respecliveinend. i Uappheatnos de (8oiies  monéuonfes,
Pévrdnrion du sestéme monéaire curopéen o auy implications mumdlaires du livee
bBlane sur Uwvenir de PEorope, pour lesqoels i £'esl vu refuser |'amconsanion
pralable de publicaton, peéeue par Famicke [T stonnd aloéa. du srame des
funtctionnaires des Cnomunaucés curapéennes {Ci-apres sslatul1.

I - 464




]

CIMELH Y SRS

Le &4 aweil 1995, M. Connolly a présentd, en applization de 'anicle 40 du statr,
unt demandy de qopge de convenanee personaelle, pour une pericde de rons o
O oremnpler du 3 oguillet 1995, en déclarant que l=5 raisons d'one cxlle demande
craiem. ad d'assizier san Fils, pondpan b vasanoes svolaies. Jdans s prépar e 3
Uenecge divs uiee universiE du Bovaume-1Ini, by de permelire 3 500 pére de passer
(iU lmps aeen s Fannlle, ©1 de consacrer Ju leops 3l refles n sor des sepels
de Lhésrie coonmemigue e de palicague e de oréiablie sa relaicn avee 13 bgraning..
Ia Camehizzion i & aoecndé CF congd par decixen du I o L83

Far letire du L8 wol 1995, ML Comaolly o deppandd & crre pdinteerns dang 143
rvwes de [y Comrmigzion A fa (i de oson coned de convenance porsaanslle. La
Commussion a céintégré dans sonemplon, & pacnin do # gonebes 1995, pi Jéisian
Ju 17 seplembre S5

Pendant sno congs de ennvenangg personmells, M Connelly 3 puablig on livig
WtLIE  The rorer Rewet of Burope. e iy war for Enrope’s maney, sans
Jemander J auiorisation préalahle

Aat debu du iz Je seplembre, nolumment du 4 au 10 septembee Y95, une sénic
d'arncles concernanl ee levre o & gublde dans 1a prossy eorapotnne 20 surou
bratannigue

Par lecre oy 4 seprendoe 19950 12 decieor  pééral du o persunnel el de
I"adomarastrahion, eno s3 gualicd d'aulorieé inveslie du pooveoir de omnlion ree-agrés
<AIPN}, a informé le requérnll 98 s décision d owrerir one procédece disciplinare
corilre luw puur violaon des argcles 11, L2 el 17 du seacur, e Mo convequé 3 uns
auditicen préalable, @ apphication de Mamicle 87 du statue.
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Le 12 seprembre LYSS 1 e liew dne premsre aodioon duoregquérand au cour: Je
Fquelle celurcr a deposd wne déglaracion dorug indiquan qu'il ¢ répondrain 3
QUCWOS QUESNON 58N5 Contaitre préaluziement les mansguemenls specilques yui i
CLAGNT reproclies.

Far lemre du 12 seprembre. 'ATFR 3 indigue ol cequéramnt que 1os manguementy
dlléouds Fuismenr suine & la publicalion de san livrz, & 53 pandlion par eslrans dans
o quandien The Times, ains Quaus propos tenos par [l d cede cocasicn dans wn
cnircrien pag o dans lg méme jooroal, en 'absence d nworisatien préadable. ool Je
nuuvesn comequd pour gl sal enfendu sur o ces Sals A Lo leners de ses

-

sbligneigny Jégoulang des arnagles 11 L2 e 17 dw seacut

Lo 20 zeprembie L¥950 Rors e St oseoonde aaclition, 12 requérun a relusd de
répondre aux guesiions gqui loi Sawnl posées el 4 preseold we el atom i
dang aguells o Casiud valoir qu'il estmain possible de publier un vuvrape sacs
aulorisalinn préalable dis lors quiil étail ew conge de cowvendeee pesennglle, Te
[ mérand wjoula® Gue 1o parulen des ez de o pvenpe dans 12 presse nelesat
de la respansshilicd de son éditeor o que cerlains des propos relalds dans Pemjeign
visg lui Elaienl altriboés &t Bolin, M. Conpally mensie enocauee 12 caraclérs
ohjeclif de la perpzédure dizosplinaere enpagée comre b, au regard, nckarmingnl, [l
diclaculions 4 le presse Lo concernaal gir e pidgsden o le pore-pargle de
Comimassion, ainsi que be espeny de o conlidentiahicd o ladice progidug

Fur décisinon dn 27 seprembme 1995, prise ea verio de Parbcle 82 do stalel. AT
A Suape b e cequerant de w25 forehons L comprer du 3 ocmbrz 1995, wved relenoe
de la meinié de gon oriement de hase peodant L3 pénode de suspensicn

L 4 gownbee 1995, ["AIPM 3 décidé de saisir le consell de doscipline, en apglicanion
de [Pacticle 19 de 'anoere 1Y du statud (2i-0prds «amnese (X<}
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12 Far fetire du 18 ocrabre 1993, enrepasirds aw secrforiar peecal de Lo C o sswn

[E]

le TV corobrs suwanl, le requérant a saizi 1AIPN d'une éclamalwn, 3o vre de
"article 90, parageaphe 2. du seawe, conere les décisions d'engages e procéduce
digeipliaire £ Je sasc le cnngeil d2 disvipline. sinsi que conere L décisinn duw
27 ceprembee 1995 de be suspendre de ses Fongnigas

Par reguioe déposée ao preffe Ju Trbunal le 27 ocobre 1995 Te reguer a
imroduic wn cgeons, gnoverle de Pamicle #1, pacrapie <, do slod. ayanl pour
objet " aomulihion des trois décisins e 1A DPK wosvisess. ainsi que 1a condamnannn
de Ly Cronrmissany ime paiernent Jv dommages-iniérés (ffare T-203950. Par auie
seprire, dépsé au pretfe du Trihunal le mene jour, b regquerant 3 inomduic une
demande de mesures proviseines,

Par  ordenmance  du présiden  die Tribumal  du 12 décembre 19935,
Conently Comnnssion (T 203595 B, BxcEFR p. 0-8470 la Comnmssin o OrF invilde
a prendre tovles les mesures nécessares oo qu'imsune mlonoaton relaive i la
carriere de M. Cannnlly, & s pereonpdine, @ ses piaions o 3 sa sameé, e gui i
d e A puiler alleone, dicectEonen au indireeel e, # s eEputalion persone le
vl professiennelle, e soir divulpeée pir sun pecsunn:l dans le cadre de cnnracis
Avet la presse oo de Wole awce maniére 1a demande Jamesees proeonmres o el
ceelée pour le sumiluos.

Le T décembre 1995, e consail de digcipline a Smig son avis, nolifé au requéran
le 15 décembre suivanr, dang leguel ol recvmmmandail d'inthzer & celui—i T sancoin
du da révgeanion, gines perte des drodes & 12 pension O acee prend (ceapies savis do
vonsta] de disciplines o «avise}

Le O mrvier L6, le tequerang a S enewdy par I"AIPN. en applizanon de
Faclicle 7, enisicime alimen, 3= Pinneae [
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Par décisipn cn dage du 10 janvicr 19946, FAITPMN 2 inflipe au tequécanl 13 sanclion
visée I Darlwle 86, paragrapbie X, sous Fr du stoomc, & savore la révocmion sang
sappression on réducrion Jes drons 4 13 pensien dancisnnecé (cr-apres «dicmon de
rEwCALIon].

L cécisnpn cle révoseanion esn mueivée dans Tey lermes sovanls:

scongidérant que M Connclly o Géid nommé. e 16 mai 1990, chet de Uenice

I os);

oofmderanl gueg, Jd2 par xes foncnons, M. Conaolly e appelé, eotre aulres, i
préparer el 3 pariciper aox dravaox do comité nounéldine, doo sous-comie de
pralicigue ooetiire @ JuoeomniE des pouegoemens, & sweere ks poliligues
moncéraine; dans les Eris memhres oo a analvser les mplcations mudaires $o la
puse B0 v de 1'URoD Soonomgue £4 taeisce;

considérant gqua . Connolly & BcTIC un ousrage quioa e pohié an debor de
seremibre 995 soug e ritre YTee Korftes Haaet af Eurape:

conRdErant que ool cuveape pacte sur Uéwoclulion duo procescms O prégranion
gurepiEnne au vours Jes decméres anades dang le domaine dconomique ot monétire
e qu'il a &€ dlabnré par M. Conoolly sur la base de sen @spérience professionnglle
dans exercce Jde ses foocton: sy sen de la Commission,

vunswerant gque . Cunoully o' pas deniusde ancrisanion & PAIFN de faire
publicr 1z livre onoquesticn confnrmeémen 3ux disposilions de Farticle 17 Ju statel
ausyuelles ool Fenctomngire resie soons,

copgdérant que M. Conoslly ne pouvair ighorer que celie auboricuiom fui serail
retusée pour les ndmes raisons que celles qui avineot dacle 1e relus P T Lol AT Ry T
antgricures de pukhier des arteles vn il ave déh expnsé ses ligoes de pensée qui
CONSLMS N ¢ content esscuticl Ju présent ouvrage,

congideéram que M. Connully meniwrs daos b préface de son livee The Rorren
Hearr of Eurepe que celwisc dvaar son arigine dans be f3it go'il aval demanodd ane
autonsatinn de puhlicateon d'un chapetce sur e ShIE pour i auwe livig; qoe
["auncrisalion o 4 #0k reluscs elgqutil a estrng (pLil arain impnoanl de retravaillee
¢ chapire e d'en faire wo livre cier,
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gonsidéram que 3. Connally 2 approové e collaberé acivensnt & |a promaonn de
son D motamment eno decondam une mogrview ao jourmal e Timer e
¢ seplembie L9905, dae & laquelle = Timer 2 égalemens publid des esrsis de son
livee, el en Ecrivaod un article pown l¢ Tiees publé e § sepembre PIYS,

comsklEran gue B Connwlly e pomisil pas agaorer gue i pueblicaion de son
ouvrage reflémi une opinmm perseanelle, discurdasde de la lzae de condmig
aduptes par L Comnmss ok e ot guinsnrecon de Lininm ewropéenne. cespnosable
de: la powrsueee 3'un objectif mageur @ d'un chos poliague Tondamenial inscin dans
it Lrant® de 17Uion gquo e U Lhkian aoonomiqoe er monciaine,

considerard gus, de pan sa condine, ML Connglly agravement 1252 1oy inferéts des
Corimunautés & portd préswdice 3 1 omeze e A L répmanicsn de Pinsinenon,

consadérant gque M. Conoclly recannail avon perst 122 draies d'awiewr qui ui ont
€l payds pac Soi cdiewes on contrepariie £e Lo publcation de s g

considéranl que 1'ensemble du comporkansor de M Comnelly a poné ancine 3
dignig e =4 Eonulion cn van que fonciionnaire devant cégler sa comduite o oy
UM O & vue les incerées de 13 Corrission,

considéranl yuwe. Avart £ souvent confenE i Jdes o refas dCauceriaion de
pathlizanicn, In natore er Ta graving de lels mangquements weosauriien echapger & u
loncuonrare normalenea dilgent, de son grade o do ses responsabil ines;

congidérin quea, & aucon moment, aa mEpns s devowrs de loyauté g1 honogee
a1 Epard de Mmebitution. M. Connolly w'aaverti s2s sepéricurs hicrarchuques de sina
aciention de Qaime puklizr Poevrage cn question alocs gu il denezacil sowrmns, ea G
que tonclinonaire £n congé de convenanue persunnelle. b ses nhligatnns de régere;

considérant que e comportemsnl de M. Connally . de par sa gravieé, a mmpu de
layurn irmépaable 1o confianes qoe ls Commission est en drel d'eiiper de ses

fonctionnaices 1. en comségueaey, réad wnpossble be mamicn d'wne quetcnogue
vilaripn de iravail avec Uinsitwcion:

l. |-
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Par lettre du T mars Y9596, enpsgisivée sl seoicrminl génesl de la Comnmission le
14 rmars swivant, 18 pequérant A imraduic wne réclamalion au Lire de Lartivle 2,
parapraphe 2. du statul, contre Pavre doocenseit d2 dizcphog @0 conree: Ta décision
e rével i,

Prncddure

Par requile déposte au greffe de Trabumal 1o L5 mars 1996, |e requérunt o inteoduit
Wik reenps visnar 3 1 anpelacnn de 1avis du comsenl dve Bz ipline Giffane T-334/8).

[ar acre déposd an prelfe du Tribumal le L3 oavol 1996, ko Cuniiission a, ddns
["alleire T-H%, souksvE une exceplion dirrereovahilieg, au oo de Partcle 114,
paragraphe 1, du rdpglemenn de procédure Par orduniece o Tribunal (deoxiéime
chambre) du ¥ judler LW, Fescephon 2 el joine au fond

Le 12 juillet 19U6. le regquérant s'es wu nadifie [0 décision expluile de rejer A 15
dulantinicon guil v imoduie concee Pavis du comsel| de Jigsipline et L decizion
de révacating.

Fur requére déposée an preffe du Tobumal e |8 ocobre LM, e reguénant a
iNEEud it o rewod s visam & alrenin Panawlaton de Vavis Ju censeil e discipline
et de 1o décisean de révwaoen awst yoe Vocuoi de domimapes-inecéls {aflure
Tel03ral,
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Par requése déposéo au greffe l2 15 décembrg 194, le requéranr 2 saisi [ Toabunal
d'uke denaods de répacadivn des préqudices guil aurail subis & la suiee de la
publication daas la presse d'informadiong el de Jéclaradiang ¢ eonce rml Laflzre
T-214:94a}

Par avderwranee Ju prdsidess de Lo deasieoe claunbre Jo Tribeoal du LU jun 1995,
les allaices T-203095 ) T-349%%. T- 1605 M o0 T-2 0<% nne &/ joinies aus fing de L
prcédnre nralz,

Far deécision du Trbupal du 1] sepeembre 9928, |2 juge rappoercur a éof affecrd &
la premiére chambae, J goelle les abGores 12203595 U34%6, T-1605% el
T-2140M unl. pur Conseguenc, Hé wilriboses,

Sur rappean du juge rappartenr . le Trabunal sproosdne chambrg) g décdd Jewerir
I procédure orale sans procéder a des mesures d7msrucinn préalables. Towteins,
la défenderesse & € invitde o opeadmirg, an line des meaeres J o samisaten de o
procedure, oo esanplace, dans sa wersion originale, & Coovraee avanl donné Llisw
& la sumconm Taisang Uodjer o reccats e aflaice T- 163796,

L&s parhies onl @12 eolendues en lewcs plaidoiries Bl em [#urs réponses 408 qQuesiens
posget par b Tribnnal fos de Caodierce pubiges o b0 e per 1498

Lors de 'uudiencs, ol 3 6 pos acee de o que les dgmpndes er lag mavens imeogees
dang e 1eeours T 34798 clyient intéaralemenl reprs dans fe recours T-186370 oL
qQue, en consequenae. e requerane scodcsesiail de gon eenars dus [affairg T-314:96
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Canclusinns des perties

Drins 1maltanre T-163%5, 1o requérant conclol 3 o= gqutl plaise aw Trohumal:
— annuler I'avis du cnosel de discipline,
— annuler Ta décision de révocarinm.

— annpuler la décision de cejer de s pézlamanion qui I a éé omilide l2 15 juille

| 9
— vurdirnner la Cutmioission au paiement de 7 30 902 BFR en eéparation de
son pedjndice madrigl, oo de |50 (UK BFR oo réparainn de =on préjpdice

erioritl:

— vurlarnuer T Connmissmn aux Jépens.

La Commcusseon conclul 4 e guil plinge aw Trbumal:
— el le cecuurs corme non ronde;

— satler comine de drotl sor 65 dépens,

Sur les conclwsions €n annulalion

Ly jequicint mwvogue sept moyens & Pappun de 323 conclusions en asnulzion. Le
premicr estiré d'irrégularitgs dans 14 ddronlement de la procédure discaplinace. Le
deusdme est icd dun défaw de mocivation ot de b viclaoon., par 1@ consel Jde
dizcipline. & Varticle 7 de "anoese [X, dee deons Jde I gffense. ains que Ju
procipe de bonme sdmimsiennien. Les misicme, quarigme g1 ooguifme 1noens
sonl dires. respeclivement, de [z ovolalion des artcles L1, LE el 17 Jdu staal, Le
SICIEE [Neysn esl PrIS J ol eneon makifeste Capprdiation @ de Ta wiolseon u
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prencipe ds proporoonalicd. Eafn, e sopiisme mrvén sl 4iTé J mn delourasnent
e pouveir.

Suer le presirgr mioven  fied ol CrreRnEa R sl devputemen: e o Proctdiee
AsLrpdinaire

0 moven g'amicache 20 guatre Braoches. La PRCRUERE 250 Dinée de b prise en cnmpae
ditns I'avag du conseil de disciplme ot la décision de revocation d glémens L forn
P3s Fle soumis 4 B procédure Jisciplingire Ly dewxicime et e du caTdcnene
irrégulier de |"gwdition de divesteur geniial de Ja DG L par le conseil de discipline

La eenigeeme =5t vinde dJu défaoe o' Hablissement o' an FLPe devam e oorsel de
dstiphne. La quainéme et nrse de Lo Purcipation reguliere da présidem de
consal de disciphne 3 fy procédune

Sur la prise en compoe d&lements non seums A 1a provéduce diseiplinare
= ArZUmenrs Jes parties

Lo seyuerinl soutienl yus dews; des dl&mang syr lesquels |e conseil de disapline o
I"AIPN se son fundés, gins 1"avis o I 38cision de révacauon. o il Lt TN
ni boes des audiions préalibles m e L= rappore de vaisine die conseil de disciplone.
de seme 't wd pas die en mesuie de s usodier sur ces My lors de 1
procoduse disciplinge. 11en résulieran une wolaton de Pargle B7, second al 13,
du stafur or Je Parnocle 17 de anrese [N, ains AU une vinlatien Ju pringipe y
COnCed I iTe.

En premizr leu, e requerant fair valor que la coosderadien de s du conse] e
digtiplme ef de |3 décrsion de révacation, s lon gwelle zon vuyraee refléierail pne
opanian discordance de Ja poliique Ue la Commisson en vug de Ja réabsaiion de
I'Uwion éennonmyue g0 monilaire, consilue un gried qoi n'aurair 1amaps e
mentaizé lurs des auditions prealables. niodans e cadre des correspondances
fchangées avee ['AIRN Le rapporl de sisinze du congeal de discipling se 1 euir,
a et Lgard, 3daire eeal de violwoons formeles des arlicles Li, 12 en |7 dw srappy,
dw fnl de da pebbcang B won livye sens Aulorizanon préatable, sans F<WIr ducant
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évequer le contzou de senouvrage. Le caraciéce coiligue de ouyrdge aurng, Cerles,
elé menlionm Jans 4 decition de suspengon du 27 seprambne L8905 er dans ey
déclaratinns fpices & la presse par des membres de |3 Commassien Méamnonms, dans
la mesure o0 cer 2lemenl n'e pus L8 repric au cowes de Lo protédare disciphinatre
clle-méme of nomment dang ¢ agpan de saisine do consesl de disciphioe, |-
reguéTant aurain Loosidérd que UPALPM wviic choss de n'ipcrimiest gug Les violmicns
Freoomelles dex mtcles 10, 12 <6 07 din sracec. Tar I swile, Je requérant o'auring pis
clE inberrapd par ke conseil de dsciplioe sur la préteodus ame-conferminé de son
wuwvrage J Lo polinigque de ln Connssion

LDuos saoreplyue, & requérinn admar Qe aboes du livee deid. Certes. £vgue dans
le rappoe e saisine dis conseil de disopling, mas uniguement @u v Daablir que
I'covraee conce it [0 Commananrg eurapéeane oo relevain done de Parlcle 17
second alinéa, du satur. Cuant wwa pidces [omnles eoaneded § o2 [QEA. parmi
legguelles Des eatrans du e pinus dang 1 prosse o les enlretiens acoerdés pac o
own journal Brianique, elles seraien: sans imodence suc 'énendate de [a saisine du
consctl de discpline.

L secord e, le regquéraot reproche ag cnnsl ge discipline d avoir vise, Jans s
nwis, le Fabr qutil avaor éorio oo amcle, pohdE le 6 seplaobee 1995 dans & quarkdien
The FTmres, o6 paclopd & um progrnouig Jeoréldvizion le 2 sepeembne sunvaod, il
que e fails nodmienm pas non plos deaqués duns e rapport de waigie Lo conseil de
dizvipline. Ue méme, la decision Je rdvaeaion e nilereras & don 3 Farwls Jo
6 sepembrg L%

T o iseaon pELargue. S prenigr lico, que e cappurn de susing du consgl de
disciplithe s refBre expressdment, commcne la A s de suspension du 27 sepleaabee
19%% . au conteny du livie, o non aw seul faic de sa publicaon. amest gt
préjudice poclé aux inlérEls des Comrmumoles. Les éapes suivanres de la procédure
disciplieire  démonirerpizm, de la méme  manigre. gque b reguirin avil
comnarssance du reproche qui Lo @il & Uegand du conrenu de sanoouvrage. ko
etter, e regquirant duzail lui-méme jusiifié s ronduile dovant B comse | de descipline
en faisan Faprlggie de som livee of de ses analyses Slugissant, en second liew. des
intervenlons du cequéranl dans Ly presse of dang o programme  ElEvese. L
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CLIIEmss ic) rEngue gu'elivs sonn mennarees dans le FAPpOF! de Saisiee du vonserl
de dissipelie.

= Apprécianng dw I'ribunal

Iy g lico de sappeler que Puticle §7, second alenéa, du stalm eXipe quun
fenginnace s emendn par PAIFN avam gue wellecion Chgape la provedars
prévie 4 P'aancse X L'audiion peévug 3 ve slade de la prosedure disciplinaire, A
la demgade de I'ALPK. dnit pormedre au Eraciont e Je s ‘expliquer sur les o) jefs
it I sont adressés ¢nh 1'ALPN Q' appeévicn ln pravile de ces pnefs 4 1a lormere des
explichtinng feurnues par Uimdressé, Lorsgue, 318 saiic Je colle amditng, ces i
pauvant danner lign & des sanclions plig goaves qoe 1 averossemal ) oo le bl som
rerervs i la charge du fnctionnare, le consel de discipline est sasi o 1 indresss
duie alurs Rencli ol de [ouces Jes gasnnes mevoes 1 annexe 16 (aredl de Ta Cour
du 1] jualled 1983, BCommission, 235:8% &0 250083, e p. 2473, paius 20 e
Sl A cel deand, Paiccle 17 de Paznese 10 dispuse que le rappon de [P Al PR
portant saising du cozsenl de discaplme den psdiguer Shuiremenr les [uits reprocheés
er, 80w i hiew, Jes coraonsnnyes dans lesquelles ils ool @16 commis.

[ convieoy des lors de véritier 5i, dans be cas d'espéce, [FATPN 03 pas meconio les
drants de la dédense, tels quiils sonc garamis par | acticle B7, secomd aling, du stalul
et Parmicls 1%y sen annese 1X.

Slagusvant de laovielaoa alléguée de anicle 87, second alinéa, du stat, o
convier de jelever qoe. dprds avO0ir Gunrugué e TequEran & e premiere auditin
préulable, awe conrs de Lguelts celu-cr 3 déposé yaie declaranan Sorie Fissml elal
de Paksgive d'accusations pricses, 1"AIPN 1" de nnuveal invaté, pac letre dy
13 septernbre 1993 G érre préaleblement entendu sur U7 éventoels RLAUETIENTE Fuk
anticlzs 11,12 et 17 du siarun, LOAIPN lw précisail que 185 manguemens qui lw
£l reprochés concernaient Ja publicaion de |"owveraze done il éain Vagleur, sa
PamIion par eatrans dang le quatidien T Yiaees, depais ¢4 soprembre 195, aing
quis les prupos quiil gvanl lenos 3 celie oechiion dans un coorziien pary ans e
méme journal, en Pahsenge d'aeerisalion préalable. [UAIPM irvidain, en
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ConsEquence, 3 s expliguer sur Waies Bes cilou islanees Je celte affdine & 4 lomiéne
des ahligarons resuliane dos dispasilions susvisses.

Or, ol aessort du o doggier que, lors de ocellr seconde aoditon pefalable dn
26 semembre 1995, qui, au surplus, avadl 208 reponize 3 d2is reprses 3 o demande,
le requérann a e neuveay relust e rcpondre  mube quesoon el sesl [unid i
déposer e pouvells déclaravicn céorite, dans Jaquelle, en ol £ e canse, ol
gexpliguaic s Bes dais qui lw claient iepooghés 11 eéslie de ces élémeals que e
leyqudranl @ e prézlablement emendu, conforménw & 'anocls 37 seiand alinda,
du svatoi, e, en Taisom de son aldode, celoi-cn e saordic valatrlenent s prevalai
de ce que. [ors de ces audinions, 1"ATPN me ui aoriol pae eapreszenent Gin pam de
SUTL apprEciaaoe quunl g cowlsse de oustate poablid.

N convicat également de cejewer Poraument du g écant salnn Zequel e rappon de
U'ALPS porant saisine Ju conseil Je discipline ne viserat pas le conten du e
paarmi les Dul: repreg s, mais se limiterait & raire ¢lul Je viokmicns fonoclles des
articles 11, 12 24 17 du stiul. focen ggand, il a lico de conscater gque lalis rappare
faisait oppanaite, sans ambiguild, gque ke contena de Foevrage en cawse. ol
noliwnment a0 caraclene  polénigle, cohstiiain Tun des Gails gmoghcs su
Tequéranl Ea particulicr, aux poinls 23 el swecants du sapporn, T ATPN invoguan o
munquemeal & Faclick 12 du s@am, aex monis gue «la publivation Ji livoe on
gl e pote ameime & kU digraed de [ mciws de . Coneally, posgu®il a e
chet de 1"wnitd JILD.3] chargée, u sen de 10 Commission, des quesliong evaquées
dans son livre., o0 que =20 ourre. dans san lvee, M Conpally =2 lives & cerlames
arraques disnblgeailes o non Blaydrs envers det eorarninedives ot 3 nulred menbes
du personnel Je lo CorpanEzion doomaenigre i porler al=mnie 1 13 digmitg de s
fonciion € & disceédiler la Commisson, en viglainn des obligouns g L
incombent en verio de Uarticle 12- Le rapport cilail ieusle eXpresscment ceclams
e propuos wenns ar [ eeguérant dans sonl Ouvrage. o1 cnmponalt, o0 Ak, dc
rambrent =xiraics du liwre oo cause,
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Il e"epsuic que, conformémem & Uaricle 19 de Pareese [X, ke vapport de I'AIFN
eXposar de monidre sutliswonment claire les fals reprociés au cequéranl pour quil
501 =0 mesure d’ ewercer sk denics Jde |y defense.

Cette imlerpretation est en vuolre confinnés par le foie gue, ainsi qo'il cessorr d
proces-verbal de Caudiion duorequeraml devant 1€ consg2il de digciplne, celo-cn
Seill b celle wecasium, sxpligqué i plusicurs reprises sur 'nhjor e e conre e de aon
DUYIALE.

Par willzoes, ol ¥ a liew de relever que e requérant, locs de sa deraicre ed oo pare
T'AIFM, e 9 janvier 194, n'a pas mEenda gue avis du sonse] de desciploe 2
Foonde sur des priels devaol Sre cunswdérés commme des T9s nouveaus, ni demandé
Ta rénuvermure de la procédure dcoplinaitg comme aricle T Je ammexe TX La
21 1acankdayisanl le Jroal (wanc, en oo sens, arrséd Jdu Tribonal do 26 janvier TOHR5
D ommussian, T-34993, BocFP p. [1-43 ) poome 53¢

Cheant 3 Pargument seloo legqoel I Tuit o'l ait pubkid wn acticle en wue de Ja
prumcticn de son Livee, le & scpeombre 1995, o qu'il aie pionicipE & une giission
Wlevisée Te 2 sepignbre 1993 1 Iui awrail pas oon plus S repooche daos e
rapory e sanane du conseal de discinline, il sufiin de consiener gme, Conrsice e m
Ao quiil allegue, PALPN v avain finl expresséonent ef2ience o puant 19 dudic

ralpgarl.

Au vy de easemible de ces Elrvots, 1 premesre boaehe Ju awoven doat, pac
CunsSguend, € rejerée.
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Swur Je garagagre ierégulier de Uauditian do dirccignr géndal de Lo [ 1 opae be
consel de discpline

— Mrzumeods dies partics

Le reguéraon soowent gqus | audicon du dursceur gendral de e I3 10 par e consel
che clisciplime eat ccegulidie & piusieurs Spacds.

Fh previeeer liew, £8 €moin ) charee 208 o par 12 consenl de discipling @ non par
la Commission, en viclaomon des amicles 4 el 5 de Pannese 15, 20 verlu desquels oe
drnan 1 @St confére gu g fonsnomndire ponwsuien #1001 Cornession, |2 regquegrant
b quial avaic prowesté aoprés du Conseil de discipline conlre cette auditon,
comme aiesteracl le memore comp lementame quil peait deposd. Duns sa réplique,
Tz requéramt ¢onglw quien prozédant de la soree lo conseil de discipliee o, Je [0,
erpind uRe enguéts complemenlace au sens de Panicle & de Canizse X ce qui
Sripemr, en ool Elal e capse. Q2 =2 @agedrg 5001 caoradcioire.

En lpmidrrie lew, 0o Emeipnage viotvian 125 disposiions de 'anneae 1X. n0si que
le printipe du contcadicraire, Toul dubocd, e teyuecant ol pas 2é inknrme
sullizamment 180 par le conseil di dicipling de Ta cnnvncatien de oe @muo. Le
préavis de deun heutes, invooqué par Ta Comnonssion, sl @8 nsulTizan pour
PEIME R AU requirand de preparer sa gEfanss puisquil a Gd consaind 1oron
duhiina,

Ensuine, |= compee rende de | avdicion du dicectear genéral o e THG 1D desan e
conseal Je discapling Iur aurant £ ragsmis ardivemene, de seme gu'il oauranl pas
pu #xeroer 5o drails de la défense. L argument seloa leguel il n'adee pas inengng
ce prigl devant PAIPH werail sang eedenwest, des o qu’il ava focmellemeod
PToNERIE conle certe Audilon e qua. en oo Elal de vaose, UAIEFN 170 pay en
thesure de remeédier & ecowice, =u épard & iodépealance du eonsenl da discipline.
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Enfin. le compre rendu de ceree gediviun secaic incompler sue plusieurs poios o en
domierant une impression ineascte. Ainsi, la question posée du EmOoin, pan 1'un des
meanbres du consell de discipling, pour savoir sale livee comenail des infemarions
comfidentielles. ne sersin pas telranscrice. Le fail yoe, selon le 1Emain. aucune
remargue ngganes ulfcielle ne lui avail éé adresses 3 propos de e livre ne serail
pag o plus meaionne. Do, ot Serpienn pas censigogss ks proicseniong du
requérant conie ley declanions Jw témsin, selum besguellzs puviigs e contena
wwcune analyse ECrmoimigue. el Elait mal perpe iy fes [omcuonmaces de kb DG L

La Comrnisgion faal valniz qme 1z reguérant et son congeil oot été (nformé: de la
Keriskn da cinseii de discphne dPencendr @ direclece wénéral de la TG 1 envwon
deus helnes avant audilion de ez dernier, el que 1o reqairant 4 eu Ja pussibudilé de
cunioenter les déclasiens Ju ldmein. Quan g comple tendu de Laudingn du
EEMOan, Pe ranwé pant oo aursl jamais sigmale Bes srreurs alléguies auprds Jo 1AL
A slppuser meme qucllgs aens sasté, de letles erecwrs ' uraient pas pu o lluer sur
Iappreciating: des ménbres du canseil, dits lors gae ces derniers avaienr s mgnes
procédd 4 I'audition du résain

Appigdiation du Trshunal

Ny # liew de rappeler, @ rore liminiice, que 1&s oarcles 4 e 5 de 'asnexe |
FeLr 1 Fa2IU AU [T i iTE nCrnne e 3 1 instrution cnnceride | dronl de 2 ier
des Emoing devan g couwel de disciplne.

Far gilleors, anx termes de acticle €, premicr alinga, de anpese 1%, 1= conseil de
discapdne peul. o7l pe se juge pas suffizicment éolaire sur les Fajls reproclds a
Uinléresse cu sus Doy cwconatences dans lesquelles ces fadls oor 66 cnmmis,
ardanner wie eoguéle contradicooing. Or, selen la unsprudence, le onsel de
duscipline dispase, ¢n veriu de cetle disposinank, d Uy pouvalr A" appreciaion sur |
RECESSIe dg eriines mesures d'insteuchion cuimp lémemiires, elley quy |1 requéte
de picces oo la civaton Je tdmems (acrél BoACommission, precug, poot 245 11
résulee, e uire. des disposuions de Vamneae 1% que Ie conseil de discipling 250 un
Lrgane dTinslrection qui, en vette yualié, a pour mission d'effecioer les enquétes
destintes & dwustaler les infracions dizciplingines el 3 Jélermimer les circonsimees
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essentielles powr Seablir l8 degré de sanction & infliger (arré de la Cour Jdu
29 janvier 1985, F./Commiszion, 228063, Kec p. 275, poinr 1%, ci-aprés ~arréc
TF A ennrmss idns).

En l'espéce. 1l ressort des procés-wverbaus versis au dogsier que le conseil e
discipling o ezmé ngcossaiic de procéder & I'audioon $u supéraewr higrarchigee da
requéramn, en vue dare Scliord sur l@s cwrconmsradces ayam accnpmpapod b
publication de ['ousrage de 8. Connolly. Ceodémain n'ayant paz €08 préalallanent
cild par lex parlies, il v @ dooc kéw Je vonsdérer goe |andition dudic o par e
cormseil de descap o constitait une mesore doinsmoclion ceanplémemdirg, & lagee,
comformement & 1 jurisprudence suseiste, celuiscr pudvail jeoir recooes dang Je
viklre du poavorr d'ipprécation donr @l dispose e overlw de arlicle 9 de
I'anncxe 130, afin Ao menet & bien la mssion Q'orgae d'insinicrinn qui loi s
Assignee par b oglalon, 1 en réenlre que, ca faigane, le cnoseil e deciphoe @ enzage
une eaquéte an teas de unicle & susveisé, ains gu'l v @ habaling.

N impang oéanmging dexanuner si. ane gu™l es allégug, Paodiien de ce tmain
devand Be consell de discipliae @ #é effesuée on vinlalion du principe du caraciéng
gontyddiceoice de la progédure disciphnacce. que constiee [ goanie du respect des
droils de la délense, el awgued Uarticle § de "amnese DX faiv expressément céfeorme.

Sagizvant, lowl O Akord, o argumnen ré de ' sheence dun prédvis sullisoomen
bng peor informmar le requérant de Paodiion du @i en CHISe, coe SITEnRslance
ne sautanl, en soi. démontcer une vielaion do principe du conlrudicteie

Mocon Egard, Wl v a lew de rappeler yue L& céspect din farsctere contradiceedire de |
proctdure, dans le cadre dune enguéne wlle que celle visée a 1'arnicle & de
Fannmedis 1%, esipe que le foncijonnaire monminé ou §en dEfenseor soil mis en
miesure d'ussiser qus auditions de @meins ansouelles ibos procede e e poser &
CCE denmices s gqmestions yui (00 parsissem uliles & sa défense (mngt 3¢ la Cour du
2 juin 1985, T CompeParlement, 141783, Rego po 1931, poam LY, @
IV onnmesswo, precicé, praint 393
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D, en Pespece, Je requérane se Lenite 3 nvogquer le reard avec lequel il a é
mfonoé de audiion du émoin sans préciser en quer cele circonstanue 1'a
eflecriverienr gnmpeclié d exeroer 82 drodls e Lo délense au sens de la wnspredeno:
suswise [l ressort au aonirmre du dossier que, malgré b brisvete du délg ol lEEuén,
l& requeranc er son conseil non seulemienl onl éf mis cn o mWshoe dasgster 4
Panditoe du wémon cing par Je cumseil de discipling. mais el pu égalenent puser
les questians qu'ils esomaizni viiles 3 la defense. de wméme que préscnte des
observaiions sur g engignaee recucilli. En oulre. le requirant n'a pas demandé ao
enazeil de Jizopline de corviguer & nouveas ce @moin afin yu'il reperde i des
questun: que 500 enastl, oo lui-méme, aniien pes e leownps rmaténel de
préparcr poun la premigce aodivic

Par conséquem, e I'espeoe, i1 n'en pas fabl gue Te tan pour e reuerar 4'avoir
Eof A eili furdevenenl de audilion du 1Emuin en Case Je poie ateinte a0 carac e
vonradicrerire Je b procedure disciplingie e 4 'esercice des drong de B delense.

De mene, I'argumenn rire e ce qoe e compre endu de P auduion du émaig 3 e
CLAOTILNIGeS FArdive1ienl a0 TequEEAnT, & $aviir ume SEMmading spes qué le consel
de dizcipling 4 &imis sn0 avis. n'est pas non plus de namre i démoentrer une vinkion
Uu principe du connadiciowre ¢ doie Eree éoang Ln ellee. salnn |s jorispoadece, la
tranamissian kardive de compics 12ndus d auditions 2 Eacing ne perle pas aucime
AU cdraciere conteadicioine Je la procédure o0 gux drools de la défense larsyue,
comme efl |'ggpice. ces complzm reondus conceroent apguenient des audicicens
augquelles lerequecanl @0 ses conscils o sssstd, e loesgue Te fenclioniace
prUrstivi ny pas éoé privé de la possibilig de préseugr des abservatons uiile; pome
la comctaralion dex fans lozs de Ja procéduee disciptimaire farréc FoAConcosson,
poinw 27 er JE}

S'agizsanl de laovzncun du conpre rendu, e iest conlestée par e requérant que
sur dcs poants god ne remengnE pas en cawse e conenu des ddcluraiboos di s,
ni la réalisc des fals pudrswives. Ains, oomeroant [y guestin., prétend ument amisg,
partac sur B poim de Sieonr =0 e livee cooenail e nfornlicns confide o =g
b compig rendu soubigie gue e i@moin o declare o' awoir Fas u le lives, de sone
QU vech Ueularalions 3 cen EpArd e pouvaent seear de fadament ar wref neé dune

1]« 4%]



L]

AREET 1L |5 % 188 = &1 DAICED JLeATEE T3t LT Trghe

violatom diu clevoir de discrédon, sreef qono'a, @ ol §L e cause, pas E1€ relenu
par 1' AL dans [ Ecis i e rdwararean [wrHr ci-dessous puind 1381, Bsr fedlomens
dénué de permence Pacpumem selon lequel 0 e Serdil pas pricks gue les
capmemaites de ficrs concetnant 1 olvengs, que le Emann a déclare avedl entendus,
auraiend BL& eapomes 4 Goe officieus, dés Ioms gque ke comnpie rendu ne pretend paes
e Te ténscin bas aurait qualiliés d'olficiels. Quand i la citconslance que he: Serabent
pas consgnées les prudestalions o requéran & U'égand de cerniines declaratiens do
mois, copceppm o senlimend des feocioonaces de e D45 AL 2 absence
d'analvse éconnmuigque duns Vouvrage, i subit de relever que le comple rendue £n
Gause purte sur lé Emoignage de M. Ravasio, @ non sur Popion di regucrant.
Taguelle 2 éré exposte Juns le compre endu de son aud i

Enfin. L& requérant. vomeoe il adiswn li-ogine, o'a i TRin &at des vadssions
alégudes lorsgu'il <'cst vu mokilier le vomple fende coneestg, foes de sen audioon
par I"ATRN To 9 ganeer 1996 en application de 'acticle 7. caséme ahogd. J¢
Lannese LX

Dans ces vakitions, U'argumenl ticd du caracrere incoimplet de 2 compre rendu ne
fayial non ius ére acreelh.

I césulie de ces élEments yug |3 deuxicme braachs dw moven dool éire seerée.

Sur |z défanr d élablissenent d un eapporl devand le censeil de discphov
- Argomenls des parlies

Le requéram extime que les asticles 3 of 6 de Pannexg 1%, ansi gque Bes prigcipes
exprimés wux points 4 & ¢ 4.7 d'une o du T4 povembre (B3 du president de lu
Commission, om &6 méconnus aus its quiasewn cappnte suc Peonsénble de
Laffaire n'a £t¢ eilecid pac I'on des membres du conseil de disopling er qoe L&t
Fonchns e rapporisdr n'ond pay GlE exercées. A l'prgement selom Iequet
I'érablissement dun rappen ne seriin quiuns simple faculté, le reyueranr ohecie
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que. en dEcdam lui-rménee d'entendre un émain, ke conseil ¢ deeipline a. de (i,
EZAEE UAS EMjuELE supEmknlore au sens de larlicle & de 1annese [X, leguel
impaserail que 'enguéte seil conduiie par un capporenr

La Comnanssin sounzm qoe annese 15 LTRSS (A% QU ure TUPPOE soi
forrmellemem Giatrli el gue, e o S de cause. il faudran démanrer, pow justlier
Fannubitivn e la décision de révecation, que | @lablissemeni 2 un (el Tappan aurai
CNLradne Wk dlree sanclwon. $'apissog de Uargument ureé de Uabseate oM
capposoel . elle rewevie & 1acte o pominming de o dernier.

— Appréciauan dw rcbunul

R vertu de Tamicle 3 de Uannese X, olurs de B2 presticre reuion du cnnscil o
dascipline, le président chaps |"uin de ses memib s e laire TAPPHAg sLp | gi=e by
de Parlwres. Lanicle 6 de 'snncke siavisée Jispase, par ailleurs. gue [enguée
cundradicigarg et condwiwe par by rappuriere: .

Iy Jew de snuligner_a seee limimtire, yue ces disprsitings constiuent, & 1 instar
daures dizpuzinens de Papnese 15, des 1éphes de bonpe adminisiraian «0 pon des
Forariali s Subrstamjciles Ut 14 meen n i issanse entrdimerail, A «[le seule. 13 nullie
des avies awwomples docam k poscedure disciplinamg (von, par analog:e, o0 g yui
vonuoeine besodelzis prgvis 3 Uamele 7 ode Canmexe 1, les arrées de L Cour du
4 devrier 190 Vam Eick:/Copinission, 1349, Tee, po 3, poms3 @ 4.
F {Comrmssion, poinr 30, 20 du 14 aerdl 1983, M onseil, 175585 ¢ HE6, Hec.
poA#3SL, pron 16: woer Zgalerseml arréc du Tribuaal Ju 26 novormbre 1990
Willeon M Cour des compies, T-146:8%, Reg. p, 1-184. poim 49, CITAQTES FUrCEl
Wilhums/Cour des comptes [-). Fi cfilel, P'obgel de cos dispositiens est de sermene
alt zonseil de dwcipline, daas e cadre de son organisation inlecne, Ju proceder 3 ure
enyuets suadfizarnoent complése poésentosd poor Uinmfiesse oules Pes EATA R G
winL|igs par le sLam.
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En lespéce, il resson du procés-verbal de Ty promicrs séance du conseil de
discipline que, confrrmément & Parficle 3 de Pomese [0 e présulend 3 désigng
["ar e S22 membres coumise rapporear, afwm qutil s0ir faic rappnTe sur Pensemble
de I"affairg i les procis-vorbauy versés au dossier fonl, cerles. apparailie gue
cedui-vi 13 pas él Ik seod des membres du ol g descipling & inierropger e
requérant er le angin lors des auditicns, il e saurnin pooc aulim en @l dedunl que
les fonciions de rappoclour 0'onl pas e exercies

S agissant, par ailleors, du gnel selon leguel ol WCwnaic pas £1& fac rappon sur
enseanble Je Ualfaire, il wonvicnr de sculigner que Tarticle 3 de Uaoesse 1X 54
Limite & prévaeir I mission du rapponeur zans prescrite Jdi farmalinés partouliéres
poa enesution e celle-ci. conme la productnn d'on capparm Gonae oo ensdre la
COMILENN icatien aus parcies 8 wn el rapport. Far conséguent, ik st pas excle qu'un
Fupporl puisse €re preszal oralement par e rapporeur agd aulres meonkres dy
conseil .de discipline. En espéce, i n'est pas @labli par b noguedran oo el
rppocl ota pas &6 préseone By corre, Ie reqedrant ne notnit pae Le oo
Elément de panoe & démontrer que le comsenl de descuplow n0a pas proccdé & one
enguEle suflizamment camplil, preseitant poar i oues l2s garantes vou s 16r
le grarun (voir arerst FooCommissinm, point 300 et arél Ju Tribueal gu 28 juin
I Y ACour de jusoce, TU-S00003E 0 pech P p 1977, paine A28 e, pariam, quiil
WE o pak ph iatber 20 pleine comnaissance e cauee  Dws ces oondinnmns,
I'urpumentaion du reguécant doit éire of jelde

Quatl aux exirails cués par le cequéronr ds 1 nowe du 24 novembre 1983, adicuséy
aus rmenbies de la Cotamission par le président de celle instigation et pac le membre
en churoe des questions de persconed, il cosvient de relever gqu'ils concerim
spussabilites @ atneliocation: Ju ipncionrement Je b proecédue disciplinace alors
EnWIKEEEES a0 &cin de Ya Commission peint 4. sk B el gu'il s'ael de simplés
propsaens, adressees aus seuls membres de 13 Coanucnssion, € o3 e regles de
droit que be raguécant seraic fnndé i mvoguer. 11y a licn de consiaer, £ uulne, gque
les extraits cités ne vomporlent auen émem permeliane de cunsidénsr que Tos
reple; de B procédure devann le conecil de desciplig aurajgnt, en Vespeoe, cle
Meconnues.
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Ln conséopues ke, T2 iwenisimie branche di mnyer duil Elre rejede

Sur la participation imégubérs du président du conseil de disepling 3 Ja prociduic

— ATgumERL: de3 parles

Lé requéranc faiv valor, our d*abord, gug Uavie du conseil de desciphne 1 g
wdopie wved Ja participation active Wy son présiden er, (rinl en vglalian de
Parucle B de aniess 13, Fooowelee, e président o senseil aurar jat preuve e
Pantialing @ 'ecvision dv laodition o rsquerant, poisqul dursn qealifié =on
CHnPUrLERIER] e siallivenéte of delovals. = auril essapé de nier I"-mpsrtance
ElEmeEnty Bty & sa décharae

Li Comumisseon répund quiil o'u pas €16 néepssuine, £ I"espe, U awadr reconra ay
vone i présidenl du vongenl de disciplie, des lory gue avis 3 €8 adope & la
rriorelé des mgebres du conseil, 1 e serainc Jwilleoes ngéme [as llEpad gque te
presidenr du conseil de iseiphne 2 parm ivé oo vce.

= Apprécimion du Fribonal

Enoveriu de Manicle 4 de 1"aonese 1 Ju statue, =le ou les conseils de s phne e
cuanpascs A en présiden @ de guatre auergs membres ..

Aux dermes de anticle R, promive alinga, de Fanoese 1%, sl président du conse
de disipline ne partivipe pas aus décisions du conseit, saal lursguil s e de
queslions & procedure om en vis de parage egal e voit..
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Selon Lo jucsprudence, celle dispusiticon A pour bul de pertgire 2w systense
parieire, qui insgire Ju constiomicn des conseils Je discipline. de fonciornee dans
Wwute 1a mesuce oo les consels sunl vapables, sor ceie base, di former on Teur sein
nne majorile. Elle dut dong $ire inlemprétée eo or Sens gue 1o présulent Ju conseil
de dugeiplne o'en app2If & partciper, par s0n vole, quien Cits di parane el des
voit ¢, our e sutplus, dans los décisions de procBlure. Le présidenn owil
traletois. & verln e S3 dqtlind mEme. e o5 les poovoirs NECUSLAITES S rus
drassuter Lo fonerionnement normal du consel de disciphine En consguonce.
T saque lo président du censail de disaiphne n'a pas cu 1 necaswn d'iNeereein, e
son vobe, duns la désision sur 1'avis motivé, mais £ est ke & azcompln les divers
acles rclanifz 3 la procedure dissiplinawe relevann de Pexercwe netmal de scs
prérosatiees, il ne sawrat Jui ftor ceproche dtavor prds URZ parc alive AUk
delibérmions, on viclation de [anicle 8 susvisé Garrins de Lo Cour do 10 mai 1993,
D CireeCummss o, 4672, Rey, p. $43, poios 335 4 412 Dresoiz/Conmmssinn,
49172, Roo, p 565, puins 24 i 50) '

L Vetpise, il ressorl Uu eate méme de Uavis du enoseal de diseipline que le
président du congenl de disciphne n'a pag ev & narticiger gy o sur Iavis mmive
] gque G dernize & At adopie i 1 MANCLE des QUATTS ALEs meescbres. 31 ressen
fpalement des prucks verhaws versés au dosser que, & 1'ovverre du delibére, le
pregulent du ponseil de discipling 5est I & inviner les menbeas de celu-ci i
apprécicr 51 les Jags reproches Sluent grablis o 3 Aeepuncr Le deare Je SANCrHm
a infhger, ¢ qui rebive de esercice nurmal de scs prérogatives. Dés lors, e
requéranl e saurai valsblement invequer ume wwlaion de Vacrcle Bode
Fare e LXK aw mood que le président du consesl de discipline turain pris one il
v s delibératim.,

En conc Sat de cause, 1y a liew de suuligher gue b prescse da présiden aux
delibérations AU oconsel de dsciphing 5 avére néuessiire alin, wwlinment. de i
porrceeee, 12 cas dcldant, d2 pamciper ag boic cn pleune conudissance de causs ©n
vaz de parlage des vois ou lars e IPadoplion de décisions de pracedure.
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Cuiil & la prétendue patialing du présadent du conseil de disvipline 2 Cégard du
requérant duninl les audioons, glle n'est corroborée par zocun élément de preyve
For conséguent, dans da mesure vie, en ouire, il n'esr ni allégué mi démonre que le
conseil de diszipline suric mangué o devoir yur est e sien, 0 sa qualing 4'urgane
J'instruction, de slEwer de maniers idépeadante o irnperriale |wonr, i cet épurd,
arcél EACommizsion, point 160 oo arér de Clribunal do 1Y mMas 1508,
Teoirs! Comrmssion, T-74:%0, BeclF p. 1i-343, painr 3403, | srpumenlzlion du
Teyueranl doic B rgjede

Fartant, la quatcigme branche Ju mmoven ne saoein éree accuelhe.

MErésulte Je I'ensemble de ces Elments que [e premier nwyen duit e regele

Sur tc deieidme wgven, rF g déa) de cionivition o de fo wieldian, par T
eoriedl e divcupiine, da Doeilcie 7 de Uwinece X, dar v ce b deferve, awi
gite d prineipe de Bonre adminitiaden

Arguments des pariies

Le requéranl estme que, sews couverd d'une manivatien fanmetle, [aes du conseil
de discipline e ln decizion de céwocaonm som, @i 14ah1¢, enlichés d'un détaal de
flivatun. Jans 3 mesure cin ey mopens gu'sl aveil souleves & Pappui ds
Uefense snon FesEs s TEpunse.

stlon le requeraar, nr e conseil de discipling ai PAIPM 3 auraent répondu 3 sog
Arglansrig convernant Vinapphicatiling awa fonclionnaires en congd de convénance
personnelle de Paricle 17, secund alinéa, du siaeu) et ['interprélauen erconée, par
{AIFN, de Bariclz 12 do osraoa, 1 w'aurail pas non ples & pépendu a0 son
argument concel pant e caraclére iredgulicr de cermines Jéclaralons faies par les
redpondables de la Commission. qui prijugeaent de 'issue de Ta procdduee.
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w  Eaoowre, Mavis do conseil de disciphine e la décision de eéyoalion s limitzraion,

5HTS motivalion, 1 constoen 'esisience T one coniracifid enore son suvrigr € la
pelingue de B Commission, alors qoe le requéramt ayal sigmalé impréision due
rapponl de sasne dw conseil 3 e sugen, amc qee 19 nécessild dwne amlaion
préalably pur 1"ALFN awinl 10w examen des pricls de fuod  [ans &0 replique, 12
requéranl gioaveste |3 piation, cxbaile de Laves do coaseil de discipline, selon
lugquelle o worat Mail part $e s d&cisicn da rendre pablic e daneer qug |2prasencii
b prealinique Qe la Crosnaission,

B womr drap cbe cuose, e requéranl ediame quis e copsctl de desciplioe o'a pas pu
proceder 4 un exiooen serkeus G0 00 CoF arguimenls, g élaent développes dans
des mémoires qu'il avai déposss lors de soo amdition, le 5 décembre 1995, puisgue
T'avis 4 erf adeplé le mdme poul. Le procés-verbal de lo réunioe du conseil de
dizeipline agesternit d aillzurs de | ahsence de debal sue e dossser de la délense. Eno
conséquence, le conwe] de distipline auraic mécnmnu Parucle 7 de Pagmese 1X el
wiold les dreits de b défense ains que le prinope de bopne adminisiration.

La Conmmission considies que le conmsel de diseipline of TAIPN onl satsfain &
I"cshligatenns de manvabwon en esp0sant L Jémencs qu'ils esimaient pLminents ol en
rEpOndInn duk arpuanients casealiels soulevés pepdant b proeidure.

Apprécinticn dio Trihunal

Fn warn de Varticle 7 de Vannexs 15, 1@ conseil da disciphne dott, au v des peces
produitzs devant lui 0 gonpre @nu, e cas fchéanl. des declaralions &cciles ou
velbples due |"intéressé o des Emons. ains que des tésultas de Uengeée a kqoelle
il a pu Sree procédé, fmelire un ivis mativé sur la sanoun gue o paisse o devroe
entrainer les fans reprocheds.
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Par ailleurs, ol résule d wne jurisprudence conslanee que |z mouivdlion o wne
dévesiun fasanl 2riel ol PSR AU juge Cominunad e Q'eiercer son conmhle
sur 53 1Egalicd ¢ de foromir & 1'mtéresse Ies indiciuns oBcessaires nowr savioir 5i 13
decision est bien londée farréts de 17 Caur de 24 féerier 1937 Dafili s Commissing,
C-166%5 B, Ree po 883, point 23, v do 20 rovembes 997 Comngssaony
C.l1BE96 P, Reo p. 16561, poimt 26; amél do Tobuesl gy 16 pudl=d ]9,
TrPaclement, T-144: . ReckF p. LI-L153. ponc 210, L3 queslion da savoir si o
PR o die 1 acte en conse satisiain awa ceigences Qo zaier dueit élre appréciée au
repard non sealsmeng de sun hibelld, mas fpalonent de son cnmexo ains que de
Poengemble des rézles juridiques cégissanr kv manicrs eonwer nfe {arrel ¥/ Paclemenl.
précace, poine 22). 1B v o3 lieo de sowligoer, & el ceand. gue s le conscil de
discipling el "AIPN wonr eows de wemisaner Tes Slémenc g fal e de Jrond dual
deépeid 13 Cwscificnion [Eeale Je leurs decisions en les vonswderaoons gui Ies oo
wienes i Jes prendre, il moest pas poor ao@Eme exigé qutils discueent o les
puaints de Fair ecde droin qui on & souleses par 1 anleresse au cours de [y procédu e
fvoir. pew Analogee, arrsl de lu Cowr du |7 janveer 134, YRVYE e
VHER/Commussion, d3WEZ er [aArkD ) Bee po 19 puimn 23]

En Pespe, s'agissant de 1"upplcanon de 'amicle 17, paragraphe 2, du staoic, g
conzeik de discipline oo PALPN EFome puoted @n votnsidéenanl yue «loul Baoclivoeing
[¥] 150 sommiizs, apres gu'il o el expliciement releve, dace 1'avis du cooeeil de
discapdice, que e requérant 1a comeseain al 12000 qu ] S en corgd de oo e
peesnaedle. L'applicaion de Uartwle 12 du stued st cgalemens modivés 3
sulfizamwe de droil. En elfet, Uavis du censeil de diszplioe e la décision de
révoratnn rapnellenc les foncuom: du requeranl, souligrend o Eneor des prupos
CONCEuS dimrs SuDL cusrase. dins gus 13 manitee doml o= dernier 5 81Gil assned de sa
publicalion, e cn oo lusan Qo= [engemnble ducemportemenl du reguérent oo 3
12 dpgnld de v lonclwon. L' avis & 13 discision 3= r&vpcation mellem dnne elaireimnenl
&n Tappon le compactem=al e réduirant aveds le contenu de hnterdiclion Je
["anicte 12 o sttt ¢l exposent les raisons essenliellzs pour lesquelles e conseil de
discipline et " AP one esuime que les Jisposinans Je e amicle eient drd violée:,
L question de savoir S une elle apprécalion su adégoale reléve de Mexamen s
Ceened, w0 M de celw du cacsceere solfvsane ow nop Je e et ivamon.

Ll - 4w



AHHLI LY 1% 5 1WA - AFCa I HES ILIHTIS |14, T 1520

e Slagigsant du zreel wed Je oo yu'il n'auradl pas ele répondu 11 argumeent e lum leguel

b

cerlanes  deéclaraicns de membres de la Comimission  memaienl cno cadse
I'opariilie de Ja procédure engaede contre fui. il ressocl do dussier e, par v2r
argument, beequéran $ & limid & fairg valoir, devaog e eonseil de Jiscipline.
que -oebe simalion appel|ain] donc ume vigilaace £ one irdéperdance  Lowie
parracelidig [de celu-cas fonoexe &0 4 o teguee. p LT O, Be roquéram
noallépue pay gue, en Fespéce, e gonseil de discipline a mangue sw devour qui €51
e sien, e saogualind dorewee 3 Dastcoction, de stataer de maneeae mlepesdanns: ¢
impariiale. Tar conséquen, o arigl csr dépourvie de perinence.

Au surplus, il impode de relever quee "argumend en cagse 0'&vingudi pas 4 Eleroent
de Tain au e droi doon dependant T gustilcimen 3= la gancrian reeonmandsdn, e
sorle gue Lo décision de révocmicn ne sawrain Etre enlachéd d'un détzu de
mslivalion cur ve poid. BrooelTed, Bes Jéclirnion: ciges par le requéran
eiwizageaicnt uniquement ki possthilied gue des sapolions sowenl adopides conlee [
au teeme de 2 procédure disciplinaire 2l oo pogviaienl pae aleEmrer bopégaland Je
come procédurs dans Tagquelle, ¢nogmn G Je caose, 3 adiminisiranon st 13 patoe gu
prewd Viniciaove. A cel £pand. 0 v a hew de souleoer gue, < aoe g, 18 conseil de
clizcipline <ol Fa position O [Fadiinisiraton par 12 biaiy de documenes bien plos
extiawslls que ooy dEclarations @13 presse, oL que. d'aube pant, I canstiarmn G un
cventuel mangu=oens Ju o iommkile poursaivi 4 ey ohliganioens, e adophion eo
cunsiquence  duwne  sancoium discaplineece,  apparienoenl a0 Padiminisorsion
glle-meme, apres une pracedure contradicosine au coors de lagquelle inlEresse peul
lame vuloir son poinc de vue (A ordonnance Conmely sComimissmn, précicte,
ponm 3R],

Dot epalement 2rrg cejeré Margument Ju eaquérans selon legquel Uavis do coosel de
discipline ¢ la décision de révecalion serament insuffismman maivés dass la
Thzure Wil cunsidGreot que |2 requerint «ng pouvain sgnocsr que 1a publication de
=an ouvraps reflénait wne opinion persannelle, decocdante de b Ligoe de conduing
aJoplée par i Cormimssion ool gu” institetion de "Unioa earapéenne respensable
de 3 puossuite d'ur objeent nujedl e dun choiz poliligque wréversible imscril dans
le trané de ["1mian gui s 1 Uineem écommmoue el ooesétaires. Bo elfel, il sonvien
de relever que le buge ooocensam s conflin d'opinian évident ec cnnou enite 1
reyueranr o la Cnmmission quan 1 18 poliigoe monelagire de 1 Cnien (urdonnance
ConnallyiCurorugson, préciée, puml 361, donn 'aveipe on cause, ainsi qu'il
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ressorl do o dossier, culsliee expression mandeste, & cegquéranl ¥ ECTivar,
nolanment, e «|3a] hese centrale <51 que e MT [le mécanizme des taux de
Chiwnee] e ITUEM g conl pas seulemnent inelCcaces, s 40z asliderse il gues
un danger, non seulement pour (3] richesse [de ' Lnion], mais awsse pour les gualre
Bberies en, fimalement, pour kopaise (p. 12 du hvrg) [-My central chesic iz rhat
ERM and EMLU are not unly inefficienl bt alse wodemocralic: a danger mol mle
0 oug wenlih Tur 1 que Foarr Treedons and, ulirnatzly, ol peaca.|

I convigw dpomrs qus Pavas o b dEcson de révncanign crensrizvenl
IMaboutisstnent de Lo procédure dusciphinume, donl bes 2@l Oeaieml su s g
connbts dg Pincdessd qarée MaffiasConumggina, précing, promt 24} Chr, ainsi qutil
reszorl de Lavis do consed Je descighme, e cequéraod ot BHomemie cagess, o
de son anditiren le 3 décembre 1993, que, pendaoy plusicurs années, 18 wrine la éLal,
Uans des docwments cédipss dazs 1 cadre deoses Denclicns Je shef de Pueise 10185,
wils gonordsnicns gu'il dviin déresites dans les nTiemacicns de o Comniession 2
muLliene ECeioigque S0 mon@laiey . Bl gue, wses libilyass o0 pogposiions s éaom
henriées 8 'opposingn de s25 supériewrs, il avail decidé, el doome 1 unpucline
wildle du sel en guszhcn @ 1 daagsr gee I poliigque poursdivie par i
Commizsion compansil poue L fuluc de 1'Union, de les redee pulhguess. Kien
yoe, dans sa efpleque, e pequdrant ail comesiE cos Consedérannns de Lavie du
conseil de dscipline, O v o4 ke ofanrnein: Je consiier guelles anr cliirement
confirmées par be proces-verbal de san aodicion. dan il ne conlzste pas le coantent
(vorr, poécisement, po 4 a7 da proces verbal d'aedionn).

A repanil deces Emens. [a movivaenn de Vavis du conseal de dusciplioe 20 di 1
décision de révocation ne sauwcaenl, par conséyueol, Ere consilérées comme
HiSuTizardes sur & poial.

Cuaod 8 13 ihese du reguéranl selon laguelle Ie consetl de disciplme o' deraig pas <id
21k mesyre de pracéder i un examan séricny de fus ses arguments, £l ne saurdil
non plus &lce asccoellie, Dune parl, il oressocl clairernent du proces-verbal e
["auditeome oo pequerinr que cehti-ci i evpose Tensemble des arguments developpds
dans ses mémowces déposss aupres du consenl de disoploee, Je worie que ve decier
i g prendre conmamssanee Je raug les Eldments invoqués i Pappui de sa défense
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Davere pan, il efulee de e qui pricéde que, conformément i Pardiclz 7 de
Fanmeese 1X, 1'avis du cons] de disciphine idlique de mandne soibsamment prégise
Tes fails roignws & [7 charge du cequérzem <0 ks coasidémmions 'avam amead 3
recommander la saptrion de la rfvggarion, el on répondant aox  argumencs
gazeaMiels souleves pemlant la prucédure

Enfity, comple =i 65 Elerments eaposés i-dessus, upd viakwinn i prncipe de
buanne adtinisi racinm ef des drnies de L délense e saurail #re alkErude au il que
le cuaesl de discsphoe 1 dehibére e quar mfme de [Faudman Ju egueécanr, wne elle
crConaase £nr de npulre & démantrer Que Cfr organe 3, au comdramre, ae de
manere diligenee. 11 conviend, o oure, de constaier que Paas duoconsenl de
disciphine 4 & dEfinmvement adopsd el jalrs pprés cene asditing.

[ décomle de ensemble dc s considérations goe e moyen doil Stoe rejond,

Sk e dronsfeme mena, Ied de g seolonond el eericle 1 du grara
ATZuten|s des pharnes

Le requécant estinee e avis do consei! de dissphoe er la décisinn de révocalon
sunl lond#s sur wne inteTprécaion erronde de Lachole LU dw stimun Cere disposicion
aurait poar algel non pas Aierdne ase fageinonaires de percesnt des drons
d'umtenr du fail de la poblicddion de lewrs cuweriges, mwg dg garane beor
indépandance en leur Qéleodan ¢aceepter des insruclions de persannes exléneures
8 lewr institvton. O, en poreevanl des droils d'aul=er, le ceduerdnl ne 5@ Serpit whis
sous 17awnoricd d aucone personoe estérieare § by Commizsion. Linderpeelation
domwée, en 'espice, de Pocticle 11 da siaom serait d aoaor plos emongé: gu'elle
comluirait f interdice roues les réinenératuns de guelyug souncs eaéricune que oo
Sl £ ce comprs les cevenos de saleors mobiligres, €1 serdic, dés lors, cuntrare
a I"article 1" du prorocole additionmel n® 1 ode Lo convesdicn eolopesane de
£a0 v erarde des droits de "homme ¢ des Yiberds fondare nlales fo-aprés «CED«},
relafif au drgil de proprigac En oore, une delle mterpeédalion Serail e ooniradiccien
aver la prabgue de |3 Commisswon. goe werait dtadmenro ks perceplione de douirs
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d'avteur, par les forwdumnaires, poer des services rendus lors de congés de
COERVRITRE Q38 rhdanel e,

Dans sa 1eplique, le cequeéramt soutient yue o Commission elle-mimse reconmain
Labzence de gravite de Paifiacticn allégude en wdmemant que ¢& Tl n'aorat jimais,
8l el ppbiaiog la sanctiun de 19 révacanion

La Commssion smuiem que. Jans le mesues ob la pareeption de Jrodls d auleor
WAL cEiTes pas £nlraing, 4 elle seule, i 1dvocalion du reyuérant, le fzr daveir
sLeEpld cette rénnéranion d e Seurce extéricure 3 1'instinrion n'en @ pas s
cornairg & faclicle 11, second alinép, de sind. Contraceme=m 3 la chese du
requerand, il ne s agirait pos U'om revenu assimilable 3 el prosendant de valeurs
b ligovs. mans d une rémUnEracinm caicrisu e

Apprécimion du Tkl

L'arcle 17 du siacut despose:

«Le fomcrinanire don acqmiller de ses fonclions ot eEplar sa pandikice en avao
urmyuernent en voe les incérdes das Costumautés, sane sollicieer mi agocprer
dimstrucnc ' sucun gouvernement, zocoried. CrZanizalian il PeEoing calérivun
@ g sl lion.

L& foneranname ne prul accepoer d'ageun gouvgErnemsd i dauone  soecoe
ciltneurs 3 IVinstineian & L e i appacuenl, sans aulorisaion de P[AIPN], e
diztnciion henonfigue, une décoranon, une Taveur, an doik. oig ER o, e
Yueljue oalure qu'ils soiean, saul poan services cemlus St il sa numinadion, sout
AL ovoues oum congé spieid poar service miliaice oo rannmal, ¢ Ao riire de els
STV ICES,
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Cn Iesplce, ant 14 conseil de discipbne que PAIPH onl, dans Vivis of o d6¢i50n
tles revocalio®. relenu ooe waclation de oo nele 1 b do stamoca la charee de reguérant
Lo déunsivn o révocation reléve, en paroiculior, gque <M. Connelly reeaanac avair
percu les droils J'auleur qu o ool £ piyés par ses Sdiveurs en contrepartic de Lo
pubrhication Je san uvinge,

A et egard, Il ressond des déclarationt do requérant au censedl de Jisiphne. @insi
aue de I arresianinn de sno ddinewr qu'il aval alors produitg . ué dcs «Topalnese wur
les wenles de som vuerpe Wi Ont effecnvermnent G versées par ce decmer, D2g lars,
ne surnil &¢ sceuwnslli Mareumem do cequérasl selan legquel 1amcle 31 du staiur
rie seranl pas vade, wu il que i pereeprion de cen cEmuneratas 07 e iguain nas
qu’ il P sas Finflucoce d une personne extérieurs & $0 iNSOMLnL 0*sppanenance.
Cn elfel. wre telle argumeniatnon méconnain =5 condinens: objectives de la
prohititipn prévee par UCaricde L1, second ol do soond. 3 savoir Pacceplalnim
d'une cémunératiun, de quelgue nare gelelle soit, de la pan dane porsonne
esiEriare & [ msncunion, sans aularicabon de PALRN O, force ext de constaler gue
cos condinions Eaent réunes en 1'Espieg

Le requérznr oe peur walablensent souscain que celte intetprétation de [aricle 11
secund alifngn, i sian comduis 3 ooe vidtation Jdu dieeil de pooprgtd ol qutil ese
comsaere par Particle 17 du prolesole wkditinmoe] 0% 1 ode o CEDI

Toue o whord, o coeeod de relever qatil n'y & o0, en Tespéce, queliie d1ene
dion de prop @€, 11 Commission noayam pas piee le regeérane des sommes ga'il
4 pergucs on TEmMUmETAlion de 0N ouvrage

[0y a liew de snuligner, en oolce, que, selon [y poresprudence. Leneroce de droiis
[endamentaox dels yue Je droil de propriclé peol lce Suknthis & day restricoons, 2
eondition que celles ci répondent 3 des obpectils d'nrér géadral poarsurvis pac 13
Communamd ¢ pe constifuznt pos uoe intervenron démeswrée of nMoldable porcan
antwiote 4 la subseance wamne des diciss garantis {vour 'arrér de la Cour du L1 juiller
389, Belnader HE Kralifumer, 26557, Rec, p. 2237, pnim 13, = o uespridence
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Ciwel. O, les prescriprigns de arlicle 11 du sia, dund ol résulie que e
tonclionnaire doir pépler sa conduile en dyant uniquenent onowig Tes ot dys
Communautés,  répandent au suesi  léginme de garanlc mon  sedlement
Uindependance, s aussy la lovaoé duy fuoneoonnaire § 1"Eoard de son jnsmutm
Ceonr. & ced egard, Tarrés du Tribwnal du 15 mai 1997, SeCormmission, T-2730,
ReckF p. T1-289, puimis 118 e 124, ci-aprés van@l MoComnmssionst, sbjecrif dom
la posnizuite pust e I*incon sEnicm e oblenr une aoerisaion de 1A 1P% puur
la receponn di o summes  provenant deo soorces ealgreures & Uinstonnm
o " appacle e .

Larpumentmion du reguéranl selon laquellz Je wenrguernent nétain pis suffisaemgn)
grives pour entrainer, & lui seul, s révocation =5l dénode de peinende dins 12 cadre
du prézent anaven, oo ove gu'ells n'esr pas nen plus de paluee & oinfiroer la
sEnEatLon Ooun o wguement i [ obligalien en cause. La questind de spenr s 19
LCTON DUprEce i disproporiionace reléwe i Aikidne woven el odor #lre
exammde dans e cadre de celui-cio an regand de Mensemble des Ri roproo b

Chuanl & P'zsislense pedendue d une peatique de 12 Comission consistane 3 admetore
la pergepinoe i droals d'awieur, pour des sérvives rendus par des fonaicnnaies oo
de congds de convenange pergonnelle, foree esc de consaier geoelle woest srllemene
démoncede. Cerrs jrguiacdlanon nesn, de shgoil . pas perlinente dés hers gu'il n'es
pins il gué que la pratique cn gqeestion oera vis® la publaation d'nusrapes atavan
pis regw Caunorizatien preéalable wisge 3 Uamicle 17 Ao saon, Le regueranl e
aofiel] dune pas guil exisaic des assucnces ufoeses avanl eventuel lamem pu
voéer. dans someochef, des espérumees tomdéss de nooopas neorr & osolloer
P Aungrisatcd prévoe & article 1L do scowm

Aw vu de Uensemble de cos Sémencs, Te moven doit éne jejeld.
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Jeer ¢ ecerrcme gurvek, (ied de L2 woedarion de armicle 12 die seatur
Argliments des pidies

Le requéant [0 vileir que e priel congel fant ure viclaion de Tacticle 1F dw stato
es illizcie ag mod q’il csr confraire dn privoipe de lo bberd JCeaprossion,
cunsaced explicilement par Patticle 10 ge 3 CEMH O Fnocflen, Vineempoéalion de
Paicle 12 do s A lpguelle & procédé CAIPN conduirat & ineETdire an
lumecticsnnanre toute pinion personme e, meny en denors du cadre profesicnel. La
Jizprudence de b Con euicpécnne des drons de "homme dévaonierait 9 8illenes
gue la libernid d'expressicon d7un luzeiunindire e pear e hminte que dans les cas
visds f Farncle LB, paragiapne 2, de s CEDH. Or, aucone des exeplinns visées
& cet anicle n'aveaic & invoyuée par 1TALPN pout justifier a sanction inflipgés.

Par allewrs, oo preet mangquerasl en fad, L'ouvrsgs @ galse constimerait, ol
d'alord, wn travadl daalyse économique, Panalyse n'eacluant ewefos pas b
polémiguoe Enseiive. il ne serail pas Elabl gue Uaiabyes coognig dans snnonuvrage
exl contraire aux iméréls de la Commnauré, ' amant plus que Ie regqoécan oy $'e5
[As oppose ans wbregrits daoraig Comoie Faoestecwent, au conkeaire, e nomes
vnernes quil wedic Eluborées, 1| se seranl oo fonfarme sa devain 4 assslindg
o cle gonseil i Erain Te siem, en wero de Caclicls 21 do stale, 0 signalan & ses
supérieurs le caraclere daogeteux dee mwerens choisis poor pacveor a Llhion
Loonomiqua e maneraing

T requésam ceome que 13 Commisswd dénawre [ pange de Cobligation de
Ipvaule  En elfer, celle-cr ompliqueran de da pare o fonclioucdire uoe ol e
leyauré J Fépand das rraiés, mais pas un hen de eonfianee personmed dank
I'minstivalinn qun Vemplowe. Eoovutre, le grief airé d'une vwlation du deviir e
[yt wizerat, felon la puesspredence. Uacicele 21 du seamon Grrnd WillkarsCour
des commes 15, e non Varlicle 120 Aucung vieladon de Tanicle 20 do stal.
Mavanl £42 fumoulée dans le mappart de UAIPN porlaol saisine du congedl de
discipling, il ¢n résuleeraic unc extension inpushfide d2 [ poocedire deciplindine.
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Quanr sux aéférsnces de ta Connmissiun aux ohservmions Taites dans son |jvie &
I"égard e cenamnes personnes, be toguéran adtorgue que m 1 avis dy conserl de
discapline i I décision de révocanion 11'cot Enalement reeny Iy griel. [urmobé dans
le rapport de UAIPN, ¢ Je I'eastence, dans soo lere, U auagues PErsimnee ] les
désubligearees non éluvées. Cos olépéretds de plumes cant wbervenues dans un
Lonresle  analyse onnomigue, lles devraien, de o SEon, Stee distinguces des
uuezs e des diffanatione qui faisaent Cobgel de Iatedt Wellimme'Cour des
compres |, dane Begquel 13 sanchen intligse dil en outce. plus modérée qu'en
I'exprice,

La Comenission faic valoin que Be griel recenu i 1 encontre du requérant. au wire de
Paricle 12 du stiul, vise aussi plus largemenc e manquamenn 3 1'obligsion de
Iy iulé Twcoumbane s, Mokctunnaires 3 "Egard de I'mstiiution qies 1&g emplow,
ubligalicn donr dunocle 12 du slawe congfimerad, 3 1'insor des aenicles 1] el 17, une
manifaseanon parliculiére (arrae de 1y Courdu L4 décenthre (966, AlEicr Pasdemenn,
3ife. Bec. p. £33, a0réis du Tobunzl WilkiamsCour des zampees 1. panne 72, o2 du
F mats 1996, WilliamsACour des compies, - 1463, RecTP p 12129, poonls 93 or
9%, vi-aprés «arrd Willkeas/Cour des enmpres Jhe).

Dans ce comlesle, Tarpumeneadion du reguérant mézennniail i lail que la lihend
J'exprezsion doir ¢ire conuiliée aves ks limites (mpusées pac 13 relmion de vl
el le siaru de (uncliennaire & sappaser méme que |3 CEDRH sud dieectement
applicable. la jorisprodence de La Cemumission e de by Cour eocopéenne des draits
de 'homme zenfinneral d'ailleurs que b révocation dun faneienoare ' Elanl
aapting publiquemen, Je fagun ancumpatible wvee g fonclien, n'est nas canwaile
a l'anticle 10 de la CELH {arrées dw 28 qudl 1986, Kosick?Allemagne, séne A
2" 105, et du 246 sepraanbre 1995, Vogl'Allemagoe . série A o 3230,

Fagissanl e Ts nature méme de Vouvrage, by Commission esome qu™il sagit d'un
reci a voodion polémique. e non d'en ks d econumie Elle renvoie, & Ll
d'exemple, & plusesurs exwaiz du livre fannese 3 oo mémeire en dédense) o
seuligre que fe requénanl lue-méme a qualifi¢ son hivee de spolémique duns un
anicle pary daos b quatidien brinque Flre Fmes, le 0 seprembre 1995, Le livrg
compuTieraic, novamneed, des obsoreanoas pejuraives 3 Uépand de cerlains
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resprinsables de époyue. conaoes [Parresie aicnt comains passages dant leequel 3. pan
eoenple, 1e chncelier sllemand H. Kot eo qualife e ~Bizmarck in 2 cardigins
ip 337 du livred, le Prenmer minste britannigue 1. Mapor e sclueless anatiene-
(p. 126 el 2820, e1 e présilent de 1 Commassien 1. Delocs, do memeur (pe 710 ot
wEurgracisie {p. 294), oo dermier éranl e oulie a3swilé &wn éconamiste wic (=Na2i
pratessars [po 230 Sermen Epalenent formuléss des apprécialivns 1oN Soayees
sur, oeLarment_ le préendn -rale ambign. de i Coer de jusice des Communiulés
ENEAPSCNRES (p. 208y ou Le T yue le personnzl de 13 Commassiun $ecain LoaLaurs
I+ défenseur des (mdréis francais dp. <1 Enling, Millstralion choisie pour 4
enuvermere du leers seral ddlcdemend compitibla avec Uabl@gaton g2 1om 1agnelle
i s'aziral d'un ouviage dlanalyse économigue.

: Outre le carattre insuliant de Cowvrage. Ja gravile du mmbguement du reguerinl 3

sex alblipanicns statwawres résullerail du fain que, par ac livre, il se serink opposs, de
manitre publgue, & la politgues quil avait Ta sespongabiliid de pramousair
L'arputent selon lequel e tain daveir des opinions persoonelles now cenfoemes
serant incerdic gw sewn de ln Conumissaen seram égalonnl Jdnué de Ermdement.
Commne Latesieraicnt [es nones prodoites pa e ayudrant Jui-méme. les upinons de
oo dernier Ecrenl 96j cunnues dupitaann, sans gue celd adl jannis donng liew i une
proceduce disciplineire Sedl le farn avoir pong ces idées sur la place publique
AUTAI Eré sancrivmne,

Apprécsinn du Tribuaal

Aus ietmes de Parocle 12 premier alinda, du s:alue, «0¢ fonsnisanaine doo s abstenr
de ol aete g1, BN parncalier, de ook expression pabligue 3'opimens qu puissc
poriEr acine 3 la diaie de 5§ fRnciions.

Selon woe jurisprdence crnstante, cetie disposition vise, Loul d'abord, i garandis
que les fonclionnaices somnuaoautaitcs préseniend, dang 1ol SOMPOFETRELL Lk
Lstges de d el conbeone i la conduite pacticulidgeemenr gorrects et respectible que
"on es e droin dratendee des membics d'une fancoon publique iovernationals
fareéts oy Cribuoal Wilams Cour des comples (1, poinl 65, NeCormmission,
point 127, et du 17 EEvrier 1998, COCES. T-LR3/%6, ReclP p. [1-159, pont 3%,
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Cr-aprés =aredl LESCESs). [ en résule. potamment i dex injures eaprimées
Publiguzinent par wi feozlicnnaire, e porlam aiemee 3 Chonaem des CeSnILNeS
auxguelles ¢fles se rEEreon, fonsiluent on son me atbnle b thpnid dis [a MuncLion
aw sens de Uanicle 13 premier ahada, du siaod [ordunninee de la Coor du
21 pamvier 1937 Williims/Conr Je. compees, © 156596 P, R, P LI2IR poanc 21
arréas Wolllams'Cour des comples [ puinl 2& o 30 el WilliarnsiCour des
vimnples 1T, poonn 46

En Pespéce. i ressort du dussivr o0 des eximmrs du livre cilés nar la Comiissina e
Pourrags Iigwws conment de nombreuses allimaonns dgressives démpgrintes. et
SOuvent muricuse:, puranl ansmte i Fhonnoa des PErSONnos o des enstioeions
e llies elles st réferent. el yui oar comnu une publicig jnporane, gL
[l vouwe de presse Conerairemenn 3 v que précend ie reyuérinl. los propoe cilds par
la Commisgon, £1 visés daps e rappor e ['ALFN [Forra swsine do conggrl e
ﬂi.i{‘lphllt, 0= SalInL @ar] £ qUB]iﬁé& de 5.|r_|'|_|'_|[|:-_". --||'::gé|:-2q.;-5 de plumes, nes deiven
Elre 2OnSRIECEs COMMe Lt conslinifs, en son, d'One aHemle & la dignitdt de 1a
fancLion.

Lracgumen selon leguel ni le cunseil de dezciplene ni ' AIPN n'aurment finalenem
CEICI Ce dernier griel poiar jusifigl s3révocannm esl genud de fondement  Tows
dewx ont, e elfel. expressEment consid&ré, dans | avis of la dévizing de revocalian,
que < enseroble dn comperiement de 4 Connolly 2 poié ateinle 3 la digning de
xa Jonctines . Le fal que des 2 uiznls du liore ne so9 pos cués expressis werbls dans
I décisiom de révocplion comme ils I'#aienl dans e sapport de PAIPN R Laal
saisine o comsed de disciphne me sawraor, dés lors, e infarpagle cwnme
impdwjuany 1"abandon du grief tire d'ue vielaoun de Faricte 12, prenoer alinga, o
slalut. 11 2a est diaomne ples aina que la déosion de eocalion consiine
I"ahaunissemenn d'une pracedure disciplinaeine done les odémails #lawnl suffisammen|
vonnus de inkdress® ot ao oo de lagueble, ainsi gu'il cessort des proces. vechaux
wELRES Al doszier, celul-vi o #u 1oecasion de §'exphiguer sur Ia leneur des propos
senlengs dans som livre.
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v 4 liew. gnsuite, de soubpner yoe Particle 12, premier alinda, du staiul onstine,
auw mEme fitre gue les articles L1 er 21, Pune des expressions spécifiques de
I'oblizarim e [oyauné qui s smpaose 2 ot funcaonnding Qeor Parrgl B oronssun,
paing 12%, candinmé sur puurs pa ordoaance de 12 Cour de 16 guiller 1995,
KiCumisson, 252797 P Rec . 1-48740. Coonaienem 3 e que fui vilore L
requéranl, il re sautail fre dédul de Larén WilliamshCour des comnges | que ceste
obliration découle du seul dricle 21 du sal, e Tt avam snuligng. dioe cel
aprén, que | obligatinn de loyauié constime oo devoir Tondaoental, i inenitbe a
tont Foncmanonre vg-2.vis de Linstimoom dunt il rekéws 85 de 225 superseacs, «Jdom
"articke 21 du siatue est une manilestian parlicoléree. Par conséquent, dnic élre
reperd Targument selun Jeyugd I"ATPN ne powvanl vidablzmens eetenir, 3 P'encontee
du reguérant, une vipkuion du devors de loyaung, au motit que le cagppoft prran
sapsing de PATPM ne Lo reprochait pas une vanlalion de Uarnicle 15 du sralol.

Dre memme, dacéore repelee [1 thése selon laquelle le devor 4 Toyuts nimpliguerad:
pas 14 preservation d'um lien de conliame persamnel entez e luaxtivmnatig o son
iastingion, mam seolement wie lavaud 3 Vagand Jdes tranés. Tnocffen, Doblizalion
de loyaute nagose non sculement que le fodcionndire concersd s'abstenne de
condiites auencmoires & la diwmré de 13 fonerion &f au respecy Ji 3 P instindlion 1
3 seR aulomss (vt ma exnemple, arcs Willaos'Coul des comples 1. opoant 2,
et aeeéd dw Tabunal de 18 jun 1998, Vela PalaciosrCES. T-193/%4, Reclt
7. 11-592, paint 43), zuns Fgalemeny quiil Fasse prevve. d'anmml plus 570« un nrale
Aevd, dwn comparement au-dessus de faur snapgon, 1bo gue ey lians de cnnliznce
cxistant enlre el instimbnn ot BUi-mEme SGienl UJOWCL  préséTeds  (arng
NCammission, poing 124}, Or, én 'espéce, il comeenl d cappeler que I'ouvrige
litipaeux. oulre Ie Gl o' ik pampaoelaic des propos poitant en 5o allecue # ba dipnue
de la fonction, exprimail publiguermnent, amsi quoe 'AIPN Ua constate, ane
gpposition fond aneodale du Tequérant & | poliligue de Camemissian quwil avir
pout (e ten de menre on e, i savoin la réalsalion de "Uninn coonomigue el
Motgeing, shiecf, par alleurs, fssigne par le Lriit.

Le raquéram nc sawraic wolsment ineanuer, dams ce coulesles, une violalwo du
principe de la hberté d'expression. 1 resson en effer de B joospiudene en l
iatere gué. 50 13 hbered d'expressan constine un droe lundinyenal dom jousseos
égatement les fonclommdimes commmoanaices Garrél de a Cour du 13 déccmhre
LO8%, Ovrws &0 Trasee/Commassion, 100748, Rec. p. 4283, poinc ). il n'en
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desneure pas moins que V'amicle 12 du statul, =] quiimerpefie v dessus, e consotoe
Pds une eneeavd 5 b liberte d'expression des foastiornmores, mais impose des [ings
raisoniables a P'exercice de oe drot duns inecén doosereice (armel ECES.
puoinc A1),

Il 3 & lieu de snuligner, enfn, gue czoe incerprémon Je 1 arncle 17, [wenniar
alinca, du galut ae suoeail dre puse o cause sy moniloque, en espéce. L
publicanan d= Fouveige [igeess esl intervenue oes Lune pérode de eongt de
conveRiue personmelle. A cen dpand. i résulle de artcle 33 du ostalol gue le
cungss de comeemsnce pegsanmelle constioue 1'voc des pogitons dans Tesquelles, peu
ctre placs i fonvuonniuie, de sone qus, pendaed cetie péciode, 1 initimsé Jemeu e
soumes wuk obligaiens désouln du staoo, sauf dis posirioms conlrames eLpresses.
Laricle 12 Ju stoul visanl wous s fooclionoares, sans disingwer selag lear
poshicn, wne wlle dicanzlaoce oo pouvain, des Ines, esandier |2 requérann des
nhliganions yue lui wnposent cec anicle 1 en #5000 aulanl plus unsi oo le raypa
A0 par 1 loacoonnimin: @ b digiole de sa fonpoticn e = Lo pas aw momen
pariculior o0l exerce elle oo telle ke sgeéoifiyns, mens s umpose 8 lui en e
SNz (arcEL Williams Conr des somples 11 pam 521, 11 e wpody i@ de
"ulligannn de lavaun, laguelle. selan Lo jurisprodencs, e 5 aopose pas seulemenr
daaz La realizaiun de tdches spécifiqme:, sy s'#lend aussi @ loue la sphéic des
Telatwons existant cnirg e Eenclionnaice el insciwion Caeréts SWilliwmes'Cour des
cnmgecs [, poant T2, el LHCES, poioc 47

Au vu e Mensemble de ees @léments. UAIPM a o Seairime e wr comsiderer que e
FECUERANT fvanl. d¢ par son compoelement, qui i duenlé de sa tonclion 2o nomin
de fapon accéparable la coafiane: que lo Commission escen diein d'exsiger de ses
frrnanntna i s

e 1 s ensun que fe moyen dein ére rejeid.
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S de cimquiidme mivpeir, (e ale fuopioleied o Datiely 7 o it
Xor la winlation de I'article 17, prémier alangn, do sraon
- Arguments des panlies

L+ requérant snaiicm que le gonseil de disciphme el UAIEN O graam, G, go'il
avart violé le devar de discrétion, peéyw & anele 17, premier alinéa. du statul,
dans la mcsune win, pinsi qu'il 1 avair Jémaners Lo de la procéduce, s nfoomaticns
que Ie raprom de UATFM Lo reprochail 3 avolr pulelites dang son livee provenienn
Je scurces pulliyues

L aépopse 3 1 argiureenr de 3 Commisaion selon legeel cg oniel p7a pas o rekenu
dang la décision de révocaton, D reguerant <o dédoit, dans 3 réplique, qu'il » a
ligw de vorztater Pabandon de celdi-ci pae PAIPN e, de G, uns agpravation de la
sanclion recommandee par le consell, puisue | nenhre d'insriminggons SLIC g
ridot Thns Lo mezore off 1"ATPN conenue de mobiver les rasens specifiques pour
besquellzs ¢lle 5 e coarée de Paves du ccased de discipline, i en cézulleran gue
la dérision de revocalion est entchos Lwn défaul de motivalion sut v¢ i,

La Commussion spubent que le priaf oité d'one violaoun de 'article 17, premier
alinga, dw £1aruc 1'a pas £2 roeenu dans 1a décision de révocarion el en dédul yu'il
n'y 3 dene pas lieu de se prunancer 4 2er égand Fn toul éin de cause, 1"ATFN ayan
infliged au requérant 1y sanptnion reconumandée pac @ corgerl de diszplme, el me pas
une sunchiom plos prave. sa décision pe §aorsil 2re eorachée J'un JLEGer de
MIOCTATHORL SUT G prainIm

- Apprésiatiun Jo Tribundl

La requéranl @iyant pris acee, sant dans sarephigee gue lors e Paodisnce, que
I"AIPN n'avaic pas retenw contee i i manguerrenr au devoir de disorélan dans
la dévasaum de révucalion, 1@ guef rieg d'one vinlation de Faricle 17, premier alinda,
du ST 50 dewaju 2a0% phicl (voir, en oy sews, Uargen RICES, point 3.
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Sawmssant du grief g J'un défane de malivahen de la désision de FENCCALI, kT
dutan qu'slle s'écarlerail do vy du conseil 3¢ discipline oo aggravanl la sanceion
inflipe. al n'a dié soulewé qu'ow srade e la réplaque ¢l cooformément
I"anticle 3. paragraphe X, dao réglement de procedure. 1l doil done @tre Teje
crmee aececevable &0 Gl gus meyen novvag soulevé oh conrs dCmsiance. Eo Lowl
clal dz couge, i priel o poorrait étre aceusilli en 'espive. [Fune part, ol 25l
cotitinl que PAIPN o anllige au requécant ks samcrion recamiaindeés par Je cnaseil
e discaplioe. & savoir la révotaiun sans peie des Urons 3 pensin. de sorle
quiiucun sarcreit de molvatinn o'éeal nEcessaire Baune pan, il jesson du
desziems noyea gue IPATRY g saell samment cxposé. duns Ja décision de révnealion,
les rinsuns pour Rsuelles elle cximil que e comporemen du Tequieanl, de par
sa gravicd, codanl smpossible le paintien 4 one e lcongue relaning e rraval aver
[a Cemmmssun.

Ln cornsiquence, Ja premicre tanche do mnven <ol Siee rejeude.

Sur la vaelation de article 17, sacoed aliné. do st
= Arpuenends des paale:

le requeranl sowtienr. en premuer liew, gee I'imterprécaviog Je 1'arcle 7. secom
ihoed. du sesl. sor laguelle sony fondés Uavis Ju consed de disciplioe o la
décusioah J& révacaion, st contraire 2w pringipe d= 1a likrod e RpPIESEIUR, ConNsa0ng
pir Larticle W) Je la CEDH, dans la meswee giv elle cunduit & inrendine, par
primzipe. rowle publzacion, Or, des enraves & B Ubené d expresion ne secaiens
autorestes que dams les hypothésss escepliomwelles fnumérdes & 1 anicte 1,
paragranpks: 2, de la CEDH, doal la Comemission aurail ocanmons adnms, dans 1a
décasaen de eojer de b céclanation, précites, qu'elles noeéient pas applicables en
Fespeze Tds lurs, Pimerprdlatum selna laquebls un fonclionnaire deveait abienis
une aukarisatkng pogalable pour oue poblication quelle gu'elle son. ex dehors méme
des cis viests & Porogle L0, paragraphe 2, de |3 CEIH, constimierat une enrave
arjuzdidide & 14 fibe e dexpressinn

M3
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e Selon leorequétanl, cene dpdlyse mesr pas démentie par le fail gue Pacicle 17,

[EX]

geand alinga, di snamt institwe wn régime O aatorsaiion préalable. dans la mesure
v el est aanee perms A 1 nsnmunion Conernse o' EXErcer ume censurd o limies.
Far aillenns, Cargoment de Ta Commission, ssiom leguel [8 cas d'copooe ne relésvering
pas de l'acticle 10 de o CEDEL dés lors que DAIFN esl ndersenue @noqualin
drermplaveur, el now en rnr qo'auprie publique 3 Légard de iers, serail ercons, o
madl que, seler 1o jurisprodence de lo Cour européonne des dronts de J"hoemime, lcs
lumctionaares peovent se provaloie de [a CEDH en leur quolitg de fonabionnare
varigt VopirAdle g, pedcid).

B second liew. e icquérant soucent que Partide 17, second alinga, du stafug st
pas applicihle aux Jooclwaunigs e congé de cunvenae personclle. En eltel,
dans la mesure i seul e premier alinga de Panicle 17 du statul précese oque'il
s'impose au lonclionnaes apees 13 cessmion de ses (uowlions. | o0 résulierids o
A ani gue 16 geeond Alings du méme aricle ne 5 appligue gu’aus Tunctaonkine
en azivilé, Cetls inferprétalion waam 2onfirmée par le Tl gue Faricle 37 du siEw,
celaml & lu position du fongionnaire en détachenenr. dispnse espresierneot guo
eehi-gi reste soumis aox cblicalion: qui lei incombent én ason de son
appartenance & son anstitution d oligine, alors gue "articls a0 di seatut, relaur 3 [
pagitien du fonclionnare on congé de coaveninge Persnonslle, T cONNENr anzine
dispositinm simolaire.

Le cequeranl soucwent que, <0 £1a de cause, i éail fondd @ croime en eore
interprésation de 1atcle 17, second aluss. U siaun, comple leow e W prarique
guivie par lu Commissn. @ U Ie mwnns aw sen de Lo THG I A cel dzand,
pessimad de | auastanion de 1 ancen direceus péndral de Ta DG 1 deposdéc aopres
dw consenl de discipline. qu'one anmarizaion préalabie Je o pubdlivimon 3UEldin jaroans
Devessare puaT les fonenonnaires en conge de convenaice persunnelle Larguimen
de ka Cormizsian, selom leguel L serail flors inonke de densieder awe fncliunmaires
dhe préviser les wetiviids qu'ils envisagene d'exerces Pendant un congé Je Convanance
persannel| s, soruit sans perlinence, diss lors qu il esl seulement demands dindiguer
les motifs personoels du cungd Quant au fanl, nennonng dans o décision de
revocation. yu'il s'&ail déja wu refuser des auorisaton: de pebboations, Je
Cequerans gppnse que des aulorisaions i avaieol auss &€ aeccrndees.
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w1 La Commassian réiorque, en premees livu, gue, Uans Ia mesurs of) 1 eSvocanon d un

(C]

I4n

lonciiontare puur maoqueniwnl @ son deviic ge lovuwd echappe an domsine
Japplication de |a CEDH ow. o0 tool &40 de cause, n'ost pis cenlraite 3 som
article [0, I'oblhigaion d= dermander uoe serors e préatable de publicaion est
autunt plus Jusiifiée gu'il s'agr d'une mesure prévennve. e nmettanl aingi ap
loncrinnmaire devater des sancriome. En autre, |'aricls 17, seeond alinga, do satut
wsraurerzil wn denic de publer, paisguun reius doil Eire movivd e 1a mise on IEu
dew incérers des Communaids, cé yur serin, noamaEenl, Le cas Irsuue 1 i
eAprinkie el incampan ble aves les fanchions de 1 interesse.

En zéecond hew. Do Comroissien {30 valoir qu'un fenctionmaire en crngé e
convenance  pereonmellc  cesic sowrs 3 Pobligaien prevae A Uanicle |7,
paragiaphy 2, du s, Jés durs gue, en venu de Parocle 3% du s, 10 demewcs
fitionnaire pendaal vetee péricade de cues,

Cruan & 'exstence allcgude O one pratique apkaeuce 20 sen de by Cornrmasicn,
elle seraiv démentis par le fai qu'dl st wujours préaliblaneot demandé
Eoonceinmbidires. sollicaann wi cones de canventaee personrele dindiquer s el iy
Quitls complent avir pendanl cene périods. A supposer msme qu’one telle MHratiqug
il cxugté dwocem de la TG L e requétant ng puuvail avedr aucnpe cunltane
IEmLimee duns son mEinmen- d'une par, el aurael SUPRRSE Ui promesse speciligue
4 son imenticon; J'aweee part, en admetlam méme gue le préccden o [
Rigrarshigue du requéiam sl Fermald unz elle promesse. £l serai inuppusahle a
ln Commission pmsgu ‘ellz serain illépale ol Snanerain d e PETSURINE NCavam s
la qualing 4'A[PK.

Apprtctalion du Tribemal
Liarcecle 17, second alings, do statwd. dispose:
sle foncriommaire ne dnir oi pubdier o Taire pibligr, seul ¢u en collabosation, un
tenle gquelzendguz dort Cobien se pacache 4 acordilé des Communaotés sans

Vawcrigamon e I'[AIPN] Cele autorisaiion ng pewd dlre refusée que 51 la
publication envisggde esi de narurc § meice vn jeu les indrdia des Commyignles . -
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En Vespieg, il st consant que le reyeérinl o proseds i [ peblication de son
ouvrart sans Jemander avtorisatiog préalafle prévee par Lo dispugien préciiie.
Tomefois, I requérami, sans snulever express@ment wne sacepiion d itldgalicd wisant
A melre en wauee o validwe de Cacticle 17, second ahinda, du st dang son
gnsermnble, considére que 18 Commission 8 prucédé 8 une WEIPrownion e cene
disposioon contrare au principe de s Wbeeld d esprozsion

A ced £oard, o conviend de ruppeler gue le Jroil b la liDercé d expressiun, v
pir actgle L0 de la CFEDH, consome, ainst qu'il o dépd 4te soaligné, un dront
fondamental dont le gupe communauisire dssure |z respec el donl peulssent, en
particulier, les fanerionmanes commnautaines (aeeées puwe @0 Tindre Comimssion.
pecitd, prina LG, oo EXCES. puint 41, Néamocing, il résulle Esalement d"uik
jurisprudence constanme qug les drmis fordamentaun o appardissenl pas comme des
Prérogimives ahigluzs, mais peovenl cempors des reswicions, @ condmen gue
celles—i répondent efteclivemen & des objeciifs 3'inérél general paursnivis par la
Commnnauté ol no consient pas, au regird du ban poursuivi. wne ervention
démesurée ¢l intulerikde qoi poererain aceimte 4l substozey méne e Jros ansi
EArRNs {artérs de la Cnur Ncheider HS Keaftfner, précig, poim L3, <0 du
5 polobre 1994, X Comernssion, Te30492 1P, Rec. p. 1-4T37, point L&, arréis do
Tribsmal du [3 juiller 1995, KiCommssan, T-176:%4, RecFP p. U621, pund 33,
el K ommission, poml T2

Lxaminé i la lumeere de ces principes. et b 1 inar de ce qui g €6 fugd o propes de
NMagwle 12 du st (enir, o-dessus. paml D29 el anée FAOCES, poinl 410,
Vamcle 17, second alugi. el ya ] 4 206 ingprénd dans la décimen de rivocnion,
ue sauril Eire considéré somme imposanl wne restostaon jusifiee d Lo hberlé
dlexpresiicn des fonclivioknres,

Eneffel, il gonvient, en premer lisy, de souligner que Pexipence 9'une aulonsilicn
préglable de publicaton tépond & Fobectil Jégiome quiun €508 dvam imail i
Fagtiviid des Commanaliés ne pusse pas porler areine 4 leurs Ll e R
nelamment, comme en espéce, 3 b vépuiion <0 d Pimege de [ une g5 insrininns.
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En secomd hiew, arlicle 17, secnnd aliséa, du stalul ne constie pas wne mesure
disproporanande & 'objzenif 4'intérét pénéral que ledin anicle vige & sowveparder.

A el épard, ol conviens, oo dabord, Je relever gus, contrairemen B oce que
sowdicn e regpud i, 1) ne sauraat Stre déduil de Parnicle 17, secoml aluséa, du statul
yue e régnne daucarization préalalile gutil prévort peemes a Pinstilacdon conoer née
dexcrzor, par ow b, ume censure sang ligies  [Cone part, eo verlu de cele
dispusiman. Pauorizatin® préalafle e pabhealion nhest exigée gue [erqoe e ieog
g 18 fonulivnoaire iléresse envisaese de paher, oo de fure pubiher, wee tatlache
a Factivilé des Commnaneés= T wire pacl. il ressort de cerce méme desposicnn
Ju'il noesn innijmé wucune prohibmngn sbsolue de publiention, mesure gui. en son,
perlerdm atewnte & Ju substance mérne du digin 4 [ libene d exprescion. Foree £51.
an comrdire, de congengs que Partacle 17, wcond alinéda. derniére ploase, du srann
Elabht clharcginent e principe 'ociroi de Vs jzagon de publicalion en disposa
eapressement quunc ekl audrigation e peul fire cetusée que i la meblcanien en
cabge il Je mture i meces en jed les ioérdes des Conmmunautés, e elfle decision
Manr, par gillewrs, susceprible de recours conformément dun anicleys 90 ¢ 3 du
STANLL, i1 e resulle qqu' oo donclionmgite. e gu' o relu s J “maconsaton Lug secal
0 uppise en viokaion des dispositiong Ju slioa), 2 La possibiing de recouric aua
wnigs e dronl gua Juy sont puvenies en vues de soumcnre an eontedle du o glge
sunLLaraulicire 1'apprécianion de 1S ion congceree

Il imprree égalenent e souligner que Iz lomalied oogée par Tanele 17, swoond
alinda. du stalut constinge une resore prdveniee. permmellant, 9'unc pare, de ne pas
melre en [éril gy snrerdts des Communaués er, d'aunre pore, sinsi guog |2 faj) waloar
ta Conmszien & jusle lire, d'évitgr, postéiewenent d Lo poblividion d'un lexle
Meleant e eallss lés  mersls des Communaulés, adomiem, par Uipsoomion
corernet, de sanchwons discaplinaing & Femoentee Jo MOoeionisre avant xerce son
Jeni dexpresskon de waniéne koropatible avec ses fonCrons.

Lo 'espéce, il ¥ 3 hew de consigter que, dans Lo décmon de révacation, 1 AIPM #
reieme, & Pénconmire du requérant, sn rapougment & cels disposition aux maotds,
d'une parl, quz PintSressé n'aviil pas demands d awncisooon de pubbicanion pour
som v, J'aulee part, gu'il ne poweain jpoorer g me 8l auicrisatien Jui serain
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vifusée pour les méngs ruzons que celbes avane dicee e refus d'aulorisations
Entéricures de poblier ceplams articles ayand wn contenu simulaore <8, enfn, gue, pr
saconduie, e requiiant avall gravemsil IS¢ (o5 atmérds des Communawtés el porlé
préjudice & I'image o & la répualion de I'inssatutian.

s Iprs. 2e di |3 hwigse de engemble des considérwions qui préceédend, il oe peut
Sre didun de la dEcesion de révocatiim quoe e mamguernent & 'arbicls 17, second
alinga, du swant, repeoché am eequéram, airpin egalement &€ reienw en Pabsence de
Loule acceinte & Uintérél des Communautiés, de sorts que o perles donné: § conle
dispaziion par '"AIPR n'agparail pas comme ex2édant 'abjeond” poursunsy e,
partant, cOrme coowraine au prinzipe de la liber@ o' expression.

Dans ces cnnditions, Je grief ré d'one violation Ju droin 3 Lo libee expression dai
CIreg 18642,

L aegurner selan legquel VarDwcle 17, wetond almda, o sy ne serail pas applicable
aux foncrignnairgs €n cangc de convenance persennclle est Epaleroent denué de
fowdemend. Eo eHer, aimse qu'il @ e sooligné cisdessus (wair poinl 1300, 10 résulie
de arcicle 33 du 2o quion fonctinnnaire en congé de coreenance e sonmeelic
conserve la qualied de femoionoars pendind cene perinde o o il demeane dunc
sountis aux ghligmions qui déoaulent du £iaiul saut disposilions @ xpresges Conreines.
O, Farlwle 170 secuml aliefa, Ju srec vge ou Fongrignnaine, sans dislimeaer
sclon la pasition de Vineéressé. Par conséquent, Je Bl que le reguerionD @6 en
vungd de convenance persoonelle lors de [h publizwmion de snn ouvrage ne
Texonéran pas de PFobligaion que lui impossic Mackicle L7 second alened, Ju szt
de sollicher préaliblement une aoorsation d¢ publocnog augres de FAIRN.

Cetie interprécation noest pas conweddce par ke il goe, & Uioeen Se du second alinga,
e "artwle LT, du statof, I prermer aligés da méme anicle dispnse sopressément
qu'un Faamignnaire demenee soumis au dewvinir de diserébion apres (1 cessanon de
Lot tonclisns. Fo oellel, oo luncinndire en posiiil 92 congé de convenance
persamnelle ne saneain Soe assipplé o oeloi ayanc defimiivemenl cess8 585 Toncons.,
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vigd & "wrticle 47 du staal, el g, panant, oe reléve pas de Uune des posinions du
loncononaire, nomécses 3 Farick: 1% du stanl.

Lgl fpademenl sane perlmence Largument & Zonrearin rd de ge que, en verry de
Earriche 37, second alnga, du stanar, le Fanctiunnaire en décechement « reste Sou ms
aux obligalions qu lua incambenl 2n raison de son ApRarEnance J son nsnneion
d'origine.. Froecfer, le dérachament peut impliquer one mise 3 la disposition 4 une
aulre osituien gue Mnsdodion d arigivg (ou d e personne gx2aecaot un medar
anl S o hne smre2 ang iy, Cedle disposition vise done sewlement a délermines
sk e Eanctiennaire concernd demeure dgalement solmis i ses obligatiens stlulaic:s
vis-3-wis de son mEniuiuc d'origne. Avcun arpument oe poud, dés lors, oo fore
didut pour oz qui £51 des abligaonas de Epnclionnaies e posivion Je congé Jde
convenange persormelle, pour leyual la guestion de J'appanicnance A owne aucre
IRSLULION CUTIUTIUNGY I3IES O S5 pOSe pas.

I résnlre de Fensernble de ces Séments gue coest & juste Lilre gue le cnosedl de
discaphine et UAIPH on crenselénd gue T rogedrang aviil viold Uarticle 17, secood
alimgfa, die saatur.

L, la pretendue exisenee d'onc pravioqee: peedcale de= e Chamrmsscn, en Yerla
de laquelle wne autorisation préalable de poblicalion wétanl pas exigée des
foic nopenaLres. #n congé de crnvenance peesinnelle, noese miblemeny dénrentrés par
la declaratinn qu'invogque 18 reguérant  Par fadie déclaralion, Lancien direcleur
penetdl ez 120 01 5e hmitz, en eff2l, & accesler que M. Connolle s"8ar 80 v
accoder, en 1985, La congé de comvendnde persunnelld d'ope année akin de
ravitiller au sem d'une osocolion financidee privée e gue, pandan cens pénuode,
il mavil pag estme devinr approwder les lexies rédipés par le requérant pour e
cumple de celle insituonn, oo mdmee Enchre des observvarons 2 leor fgard. 1
s ense que 1 gumnent n'est pas fumdé.

Far suite, be moyen doic S reen.
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Xur le sixiéme aroven, ové d7une errewr panifeste o wporécation o e di eTesinion
e principe de proponrohasalitd

SupuneEnls des paniies

Le cequerdnl esdime gue 13 déceswom de révuocaliond #50 enichéic d’ane erreur
manifesre d apprézimion des faig @ viole le princips de pooponionnalilé. en <@
gu'eBe umel Je tear cnmple de plusweurs citconslances aEweantes, & savoir dwne
pam, ses bons 2nus de seeviee, el JTapre pann sa bonne foi quanl 3 Fa hibertd Je
pultlicr pendunl une pénogds de coned de comvenance persomz e 1 sootient, en
outes, que les fancnicomaess affestés & Lo DGO savaien que son congé sl
T'occasion de prépacer um oovrage el gue <orlons o'eatre oui (i e pico méme
recormnandd Je e rédiger. Enfm, 1a savziion soeaic d 'anam plus disproporiwnnds
que seules dey infracoinns formelley aun anticles LU, 12X 0 170 du stane e faiene
inLlialenreal reprochess.,

La Cownussiwon eépond que I8 Far de pe pas avoir faat Nobjed Je procedues
disciplinaires auparavant =s0 inopéraol. Pac olfewrs. il sersr malvenu pouc e
requérant o “iwvogquer sa bonee for, dés lors que, dans sa demamde de conge, celu-ci
meait indigné 4 aprees molifs que celui de Lo préparation 4'wn v,

Appranttivon du Tribupnal

Sclom wne jorisprudence conseante, dés s gue Boorealmé des Fts e & la
cliirge du funcliwowmnme @50 etablise. & cho de b sanevinn adeauals apparicot i
FATEM, e Bg jupe commananiiire ne saogail subelineer Sun appieciaion b cellc de
cetle auluTilE, saul en cas A'erreur mani Fesie ou d2 déournemenl de poevoir (arréie
e Cre=fiC oarenizsion, précig, poine A5, FoCommisswn, pomd 24, WilliamadCoor
des compres |, pood 83, et DVConnrnaszioen, precing, point H). [L coneent de
rivopeler fealement gue Lo déemninmion dz la sanction & influyger est fond<e sut wne
évaluaiion glebale par 1'ATPN de dous loy tails cuactels ©f £ir00nF1ances Fropnes 4
chague cas indwidus], les articles 86 <0 89 du stamc ne préwovant pas Je rppears
laes eniee les sunctions disciplinames indiguées e les difgmcs sores de
iEyuemenes et ne peécisant pas dans govlle mesure Pexisence de circonslances
3geravames L pMENLANCS incervient dans Te choix de la st (and de [ Couc
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du 5 févmer 19BT, FEoCommission. 403085, Bec  p 945 ponn 20; serdes
Williams/Coatr des corpples L, poane 83, et ¥eParlensenl, précing, psaon 245

En lesnece, il canvient de oanseater, ol d abornd, que 12 realng des Mg reproches
U requeridel @50 2tablne,

1y a lixa ile relever, ensolg, que la sunchun infligée ne saurak #re consniénés

comime £land dispropemonoée oo oeomae résglang dtene cocgr marafesce
d'apprécianna. MEme sl e pas vortestE yue e regqueran ayial de boos eids e
wivive, I'AIFN pouvan nfamnoins legionmemenl oonsidérer gue, ew éoacd 3 L
graving des PFaivi rewesog, aun prade <0 aox responsabiligs de reguérant, wne wlly
ciceonsiunce o'élal pos suscephible 3 acenuer 1a saoclion @ inllicer.

Par ailleurs, 'algumen duoreguerint, selon [Equel il aurail o e fenw comple de
ey bonne 1on yuanl & 12 poplées des devaires do Fancrionnaire en congé de convenance
porsannelle, pe poul écre accweilli 1 résudre, gw efier, de la jurizpradence que les
Functwmnmines sonl venses cunnaiire le sata Carréls du Trbunal du 18 Jévembre
L9, DafliniCommission, T-127494, RecEP p. [O0-1197, poinl 116, et do 7 jeille
L99Z, Telehin & o onaission, T-116504, T- 212/ T- 21296, BEeclP p. T 37,
pownt 59). de sorre que lewr prétendue ignorance des chlipations leur incombane i
CELlEE e SOUTL Eled cunstiutive de boroe Toi. Loacguaeenl estd'amant tmons
lande en D'espice qutl o5 adimes pac le requéranl que ses Loll@pmes Connarisa ml
on mtentiun e preparer ouviage Wgwos peadail sl conge de conmveiate
prersuinlle, aturs gue, dans la deinande gutil avail sdeessee 3 1 ATEM en applicahicn
de Mardicle 40 du scatee, 8 Avain indigué 2 auwes moofs gque B prépiaranon de oz
cuvrdpg . Brant doaé Gus de reles dECIacaiume Sunl conmrames aux ens de 1oy
el dz confiance qui doivent répir les reloions enlrz adminiziration cr fnncoonnaines,
el i iliabbes aved [MepTilg eanzde de oot fonclionnaies [voir, e &g 2us, Accdt
MUConsgil, précig, peyinr 21} PAIPN poovar, s lors, fongadérer & juste ire que
I'arpuinent Ju reyuérant, concernand sa préendue bonne fow n'olal pas lumdé,
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En conséquence, l= moven doic &ore repece.

Sur v vepiléme mioven, Hré dun dalnurnement de poraveir

Le requérant fanr waloir quun ensgmble d'indices démonter Pexistence J'un
derovriment de pouvorr L invwgque. 3 oot Feard, Des Jdéclaralons de coaing
membres &g [y Conmission, qui démentreraicnt que (¢ chain de 1a sencoinn avail
depi & décidé avane T'ouverure de la procéduce desciplingire; B Gal yue |3
Crrmimssion ool pas pres seisode Paven s des problgmes pozcs par I pahiicacin
de sum oovrage, alors guelle en avaic conndssance par wo achcle de presse du
PO auiller 1995 iminanve gqu'elle aurai pose. pa moe noge co 28 juillen 1993, de
inudifier Tes modadids de calcel de Ta céduction des loolemenls cn cas de
SUspensign, 2 arrégolpricgs de procéders dénoncées dans e Qréssmi TeCours e,
el 'absence de prise en consklératon & sa o o quant au Far gu'sl npvae
(a5 AVEIT| $85 SUPErielns de seg inrenrong.

I ¥ o ligw de rappeler yue, sunformdment  Ta junspradence, le déwoucnement de
POUNGIT Crngisie, paur one suenrwd adminizlrative, & wser de ses pulyOirs dans un
Dol awtce yor celuioen vwe dogueld s Jonoent ené conférés. Des lors, une déoision
n'esl enlachée de déournement de pouvoir qus si elle spparail, «uc la base & nidiges
objecrily. perlizenls el Consordnnts, svuit S prise pour ancindre des fins aorees e
pelles wxeipdes {arrd Williams/Cor des counples L, points &7 e 88)

Sur les dézlaratinns Faites par cetoaing membres de Lo Cuosnoisseon 2% am 1 ouvernire
de L procedure diveiplinawe. il sufficde rappeley que, aingi quil a & souhgngé su
oine 9N gi-dessos, cos déclacaions ne rellérent guiune apprecsnion piossnine de
la parl des membres de 12 Coarission concernes @ qi'elles ne pouvaient pas, dans
les enrponaances de Uespéce, sltérar Ly répolaritd de |3 procédors tsciplioaine.

D e, 'argument du Teguérant selon leguel @ Commission aureil di Uavertis
des risgues guil encowiait € publiant sun owviage ne peur davaoage gire accwEilh.
Alnss que e Fain valoic L Crommissnoe & juske Liime, cellesci 19 Spra &re tnue
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pour coapomsable des liatves gque L= respndrann ivail, o oeotce, pris son de loi
digsiruler lors de sa demande de songe e convenance personnglle Par flleurs.
por bes TAISONE eaposées dans e cadre des premicr o Si5ignie moyens. il oy a lieo
Egalernent de rejeter les arpumenis viés de Vexisience d'irrégulanigs daos e
déroulemem de i procédure disciplingire e de 18 honne for due regquécan,

Cuanl & I'arpument eicd d'une nadification, par la Commismon, des smedalinés
génarales de caleul de lu réducnon des ceaiicmens 0 cas J# suspension, 1| swilc de
relever quielle o coneerng pac spec igueinenl 12 vocannn du reqacian;, ofgu'clle
nc pent dane démwntrer e démurnemen de pouvonr afléems.

Lrs Jors, il nese pas g@rahli qoe, &noimhgesnl la sanction proncencée, 1'ATPN 5
prursativi n kel aoire gque celm de saovegardes Foodie interee de la foncuun
pubrhguee commupawaire. Le sepiiéme mewen doul done &tee eejels.

Il decoule de toul ce qon préceéde que les concluziens eo annolahen Sorvens £ine
rejelies.

Sur ks conclwsions £ indem nile

Le requéranr soamien) que les irrepulaciés dénnncées dans le cadre de o tesours
e annulaton i pal causé un prléwdice milenel el moral.

Aced dgand, ol v a liew de orelover que. selon ene junisprodence constanle, dey
conclasions wndanl & [ céparavon du préjudice maeériel g moral doisest Sire
rejelées dans e mesuce nioelles présentent wn lien @ aver les conelusinas on
gnnylation qui unt, elles-mes, éE repddes sail cnmime irrecovahles . Soil cornme
nu fondéey farrdr MACRMMmission, poant 159 el wrnsprudence cide).
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Cu LUespce, 1 exisie b lien &imit ence 125 conclusions on annulatoon el s
comlusinns en ikbemnié, I'objel Je ces damnigres fant d'elugnir <réparation des
irregularids dénoncdes dans le cadre du recours en anulanans. Partant, dans 1a
meanre o 1" examen des miyvens présenlés au soutwn des conkluzions en annulatien
n'y revele aucune légalitd comnuse par 1z Commission, eo dunc aucune Taols de
mapire b oenpager sa resprnsabilieg, les concluwons en ondemoig doivent ére
[ e lées,

Le rocours doil, en consggueénce. §ng rejord dans san ensemble.

Sur s ipens

Anx rermes e 'artecle 87, parppraphe 2, du réglement de procéderg, e parie
qui Sueeoiihe «51 condampde aus ddpens, 9l 2o conclu 2n ce sens. Towlelris, selon
T'adicle 38 do méme céplones dans les linges eoire les Conrmurgurés e leurs
agomz, les fraig exposés par les soafiolions restent & [ ehdrge deoooelles-ci. Le
requétant avant succombd en ses mnapens o la Comirission ayanl conglu i ce que
le Tribumal stamue st les dépens comme de dien, chacwg des [vardcs supporkera ses
propres dépens.

En outre. aun lennes de 'anicle B7, paragraphe 3, trodgseme alinge, i réglemem
de procégure, en cas e désvilement, @0 3 detan de comelusion: o les depens,
chaque parlie cupporle S plopres dpens.
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CAMKDH 1Y LUMMISSILS
Far s monifs,
LE TRIRL/MAL (premitre chamhre}
declare e arréne;
L Les affaires T-3d/96 e0 T-161'%6 s0n! oines wux lins de arrél. 1.'affaire
T-3dr90 est rpcllé du regisine du ‘Tribunal.

2t Lo rocours dams Fafalre T-0630% es1 rejeae.

J) Chacuoe des parties supporfera s propres diépens.

YWeserdnrt Firruny Vilinas

Aing pronunce en sudience publigee & Loscruboorg, 12 1% man LR,

Le areflice Lo prdsident
H. Juap B Vesterdof
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ARRET DY TRIBUNAL {premigre chambrel
LS man 1593 °

«Fonciionnaires — TFrocéducs Jicciphraime — Revocation —
Artecles L1, 12 er LT du stanr = Diberid J ox pression —
Phovesin de ey awl el de doommé de Lo donclicon.

Lrans les afrfwires joioes T-340947 or 'I'- 163054,

Bernaved Commilly, uenen tanctionmame e la Cominission des Communauiés
eurepenmes, demeurand & Everberg {Belgiquel, rzppésems par ™ Jacyues Sanhon
ct Pierre-Faul Yo Gelwchien, svocals au barreaw de Broxellss, avanc élo domicile
& Lusemboury en I"Eude de M Lows Scluliz, 2, rue do Fan Rhemzhein,

PArCiE requérans,

COHNERE

Commission des Cammoanmacés snrapsenncs, representée gme M Granbuig:
Valseza, consilFer uodigue prowapd. & Jolian Currall, membre do o oservice
junidique, oo qualing dagems, avann el damacile i Lusenbourg anpés e
M. Carlus Libnez de 13 Cruz, membre du service juridiqee, Centre Wagner,
kKirchherg,

parnie defendeiesse,

avant pown obger, 3w pert, une Jemsnsde 3 aomalaten e Favis Ju consell de
disvipline du 7 décembre LR el de I décisinn de la ommission du
[ janwisr PG, poatant evogation du regaérand, o, 4'auire parl. one Jdemagads de
daacnmanes- igres,

? Lo de gl dfhe's £ [Pam g5,
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LLE 1RIBLNAL DE I-‘HL‘EMLERE [NETAMNCE
DES COMMIUNALTES EURODPERMMES {preqmére chanibe],

compst e MM, B Yestecdarf, présideon, 1. Purung e ¥ Vilaras, jupes.

rielfier: M. H. Juny,

vl procédure éerite e i 14 suie de 1 procédere orele du 10 Bericr 1999,

rend le présong

Arrid

Falls & I ocigine du litige

Al dule des faits, le requérant, M. Connally. Zait Joncliconaire, de prade A 4,
echelon 4, de Ja Curundssoon el chel Je Funile 3 -50ME, polligues moné ares
natiamales o commwnauciires s sain de la direciion © <afaess monélores. de la
dilection pénérule Jes alfinres fconomgues <f fimamcierss 400 1) (i-aprds cunilé
.13 3.).

A paror cle 1991, ML Connplly 3 nrésenlE, & lons reprises, des  propels
d arlicles relanls, respecliveinend. i Uappheatnos de (8oiies  monéuonfes,
Pévrdnrion du sestéme monéaire curopéen o auy implications mumdlaires du livee
bBlane sur Uwvenir de PEorope, pour lesqoels i £'esl vu refuser |'amconsanion
pralable de publicaton, peéeue par Famicke [T stonnd aloéa. du srame des
funtctionnaires des Cnomunaucés curapéennes {Ci-apres sslatul1.
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Le &4 aweil 1995, M. Connolly a présentd, en applization de 'anicle 40 du statr,
unt demandy de qopge de convenanee personaelle, pour une pericde de rons o
O oremnpler du 3 oguillet 1995, en déclarant que l=5 raisons d'one cxlle demande
craiem. ad d'assizier san Fils, pondpan b vasanoes svolaies. Jdans s prépar e 3
Uenecge divs uiee universiE du Bovaume-1Ini, by de permelire 3 500 pére de passer
(iU lmps aeen s Fannlle, ©1 de consacrer Ju leops 3l refles n sor des sepels
de Lhésrie coonmemigue e de palicague e de oréiablie sa relaicn avee 13 bgraning..
Ia Camehizzion i & aoecndé CF congd par decixen du I o L83

Far letire du L8 wol 1995, ML Comaolly o deppandd & crre pdinteerns dang 143
rvwes de [y Comrmigzion A fa (i de oson coned de convenance porsaanslle. La
Commussion a céintégré dans sonemplon, & pacnin do # gonebes 1995, pi Jéisian
Ju 17 seplembre S5

Pendant sno congs de ennvenangg personmells, M Connelly 3 puablig on livig
WtLIE  The rorer Rewet of Burope. e iy war for Enrope’s maney, sans
Jemander J auiorisation préalahle

Aat debu du iz Je seplembre, nolumment du 4 au 10 septembee Y95, une sénic
d'arncles concernanl ee levre o & gublde dans 1a prossy eorapotnne 20 surou
bratannigue

Par lecre oy 4 seprendoe 19950 12 decieor  pééral du o persunnel el de
I"adomarastrahion, eno s3 gualicd d'aulorieé inveslie du pooveoir de omnlion ree-agrés
<AIPN}, a informé le requérnll 98 s décision d owrerir one procédece disciplinare
corilre luw puur violaon des argcles 11, L2 el 17 du seacur, e Mo convequé 3 uns
auditicen préalable, @ apphication de Mamicle 87 du statue.
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Le 12 seprembre LYSS 1 e liew dne premsre aodioon duoregquérand au cour: Je
Fquelle celurcr a deposd wne déglaracion dorug indiquan qu'il ¢ répondrain 3
QUCWOS QUESNON 58N5 Contaitre préaluziement les mansguemenls specilques yui i
CLAGNT reproclies.

Far lemre du 12 seprembre. 'ATFR 3 indigue ol cequéramnt que 1os manguementy
dlléouds Fuismenr suine & la publicalion de san livrz, & 53 pandlion par eslrans dans
o quandien The Times, ains Quaus propos tenos par [l d cede cocasicn dans wn
cnircrien pag o dans lg méme jooroal, en 'absence d nworisatien préadable. ool Je
nuuvesn comequd pour gl sal enfendu sur o ces Sals A Lo leners de ses

-

sbligneigny Jégoulang des arnagles 11 L2 e 17 dw seacut

Lo 20 zeprembie L¥950 Rors e St oseoonde aaclition, 12 requérun a relusd de
répondre aux guesiions gqui loi Sawnl posées el 4 preseold we el atom i
dang aguells o Casiud valoir qu'il estmain possible de publier un vuvrape sacs
aulorisalinn préalable dis lors quiil étail ew conge de cowvendeee pesennglle, Te
[ mérand wjoula® Gue 1o parulen des ez de o pvenpe dans 12 presse nelesat
de la respansshilicd de son éditeor o que cerlains des propos relalds dans Pemjeign
visg lui Elaienl altriboés &t Bolin, M. Conpally mensie enocauee 12 caraclérs
ohjeclif de la perpzédure dizosplinaere enpagée comre b, au regard, nckarmingnl, [l
diclaculions 4 le presse Lo concernaal gir e pidgsden o le pore-pargle de
Comimassion, ainsi que be espeny de o conlidentiahicd o ladice progidug

Fur décisinon dn 27 seprembme 1995, prise ea verio de Parbcle 82 do stalel. AT
A Suape b e cequerant de w25 forehons L comprer du 3 ocmbrz 1995, wved relenoe
de la meinié de gon oriement de hase peodant L3 pénode de suspensicn

L 4 gownbee 1995, ["AIPM 3 décidé de saisir le consell de doscipline, en apglicanion
de [Pacticle 19 de 'anoere 1Y du statud (2i-0prds «amnese (X<}
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12 Far fetire du 18 ocrabre 1993, enrepasirds aw secrforiar peecal de Lo C o sswn

[E]

le TV corobrs suwanl, le requérant a saizi 1AIPN d'une éclamalwn, 3o vre de
"article 90, parageaphe 2. du seawe, conere les décisions d'engages e procéduce
digeipliaire £ Je sasc le cnngeil d2 disvipline. sinsi que conere L décisinn duw
27 ceprembee 1995 de be suspendre de ses Fongnigas

Par reguioe déposée ao preffe Ju Trbunal le 27 ocobre 1995 Te reguer a
imroduic wn cgeons, gnoverle de Pamicle #1, pacrapie <, do slod. ayanl pour
objet " aomulihion des trois décisins e 1A DPK wosvisess. ainsi que 1a condamnannn
de Ly Cronrmissany ime paiernent Jv dommages-iniérés (ffare T-203950. Par auie
seprire, dépsé au pretfe du Trihunal le mene jour, b regquerant 3 inomduic une
demande de mesures proviseines,

Par  ordenmance  du présiden  die Tribumal  du 12 décembre 19935,
Conently Comnnssion (T 203595 B, BxcEFR p. 0-8470 la Comnmssin o OrF invilde
a prendre tovles les mesures nécessares oo qu'imsune mlonoaton relaive i la
carriere de M. Cannnlly, & s pereonpdine, @ ses piaions o 3 sa sameé, e gui i
d e A puiler alleone, dicectEonen au indireeel e, # s eEputalion persone le
vl professiennelle, e soir divulpeée pir sun pecsunn:l dans le cadre de cnnracis
Avet la presse oo de Wole awce maniére 1a demande Jamesees proeonmres o el
ceelée pour le sumiluos.

Le T décembre 1995, e consail de digcipline a Smig son avis, nolifé au requéran
le 15 décembre suivanr, dang leguel ol recvmmmandail d'inthzer & celui—i T sancoin
du da révgeanion, gines perte des drodes & 12 pension O acee prend (ceapies savis do
vonsta] de disciplines o «avise}

Le O mrvier L6, le tequerang a S enewdy par I"AIPN. en applizanon de
Faclicle 7, enisicime alimen, 3= Pinneae [
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Par décisipn cn dage du 10 janvicr 19946, FAITPMN 2 inflipe au tequécanl 13 sanclion
visée I Darlwle 86, paragrapbie X, sous Fr du stoomc, & savore la révocmion sang
sappression on réducrion Jes drons 4 13 pensien dancisnnecé (cr-apres «dicmon de
rEwCALIon].

L cécisnpn cle révoseanion esn mueivée dans Tey lermes sovanls:

scongidérant que M Connclly o Géid nommé. e 16 mai 1990, chet de Uenice

I os);

oofmderanl gueg, Jd2 par xes foncnons, M. Conaolly e appelé, eotre aulres, i
préparer el 3 pariciper aox dravaox do comité nounéldine, doo sous-comie de
pralicigue ooetiire @ JuoeomniE des pouegoemens, & sweere ks poliligues
moncéraine; dans les Eris memhres oo a analvser les mplcations mudaires $o la
puse B0 v de 1'URoD Soonomgue £4 taeisce;

considérant gqua . Connolly & BcTIC un ousrage quioa e pohié an debor de
seremibre 995 soug e ritre YTee Korftes Haaet af Eurape:

conRdErant que ool cuveape pacte sur Uéwoclulion duo procescms O prégranion
gurepiEnne au vours Jes decméres anades dang le domaine dconomique ot monétire
e qu'il a &€ dlabnré par M. Conoolly sur la base de sen @spérience professionnglle
dans exercce Jde ses foocton: sy sen de la Commission,

vunswerant gque . Cunoully o' pas deniusde ancrisanion & PAIFN de faire
publicr 1z livre onoquesticn confnrmeémen 3ux disposilions de Farticle 17 Ju statel
ausyuelles ool Fenctomngire resie soons,

copgdérant que M. Conoslly ne pouvair ighorer que celie auboricuiom fui serail
retusée pour les ndmes raisons que celles qui avineot dacle 1e relus P T Lol AT Ry T
antgricures de pukhier des arteles vn il ave déh expnsé ses ligoes de pensée qui
CONSLMS N ¢ content esscuticl Ju présent ouvrage,

congideéram que M. Connully meniwrs daos b préface de son livee The Rorren
Hearr of Eurepe que celwisc dvaar son arigine dans be f3it go'il aval demanodd ane
autonsatinn de puhlicateon d'un chapetce sur e ShIE pour i auwe livig; qoe
["auncrisalion o 4 #0k reluscs elgqutil a estrng (pLil arain impnoanl de retravaillee
¢ chapire e d'en faire wo livre cier,
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gonsidéram que 3. Connally 2 approové e collaberé acivensnt & |a promaonn de
son D motamment eno decondam une mogrview ao jourmal e Timer e
¢ seplembie L9905, dae & laquelle = Timer 2 égalemens publid des esrsis de son
livee, el en Ecrivaod un article pown l¢ Tiees publé e § sepembre PIYS,

comsklEran gue B Connwlly e pomisil pas agaorer gue i pueblicaion de son
ouvrage reflémi une opinmm perseanelle, discurdasde de la lzae de condmig
aduptes par L Comnmss ok e ot guinsnrecon de Lininm ewropéenne. cespnosable
de: la powrsueee 3'un objectif mageur @ d'un chos poliague Tondamenial inscin dans
it Lrant® de 17Uion gquo e U Lhkian aoonomiqoe er monciaine,

considerard gus, de pan sa condine, ML Connglly agravement 1252 1oy inferéts des
Corimunautés & portd préswdice 3 1 omeze e A L répmanicsn de Pinsinenon,

consadérant gque M. Conoclly recannail avon perst 122 draies d'awiewr qui ui ont
€l payds pac Soi cdiewes on contrepariie £e Lo publcation de s g

considéranl que 1'ensemble du comporkansor de M Comnelly a poné ancine 3
dignig e =4 Eonulion cn van que fonciionnaire devant cégler sa comduite o oy
UM O & vue les incerées de 13 Corrission,

considéranl yuwe. Avart £ souvent confenE i Jdes o refas dCauceriaion de
pathlizanicn, In natore er Ta graving de lels mangquements weosauriien echapger & u
loncuonrare normalenea dilgent, de son grade o do ses responsabil ines;

congidérin quea, & aucon moment, aa mEpns s devowrs de loyauté g1 honogee
a1 Epard de Mmebitution. M. Connolly w'aaverti s2s sepéricurs hicrarchuques de sina
aciention de Qaime puklizr Poevrage cn question alocs gu il denezacil sowrmns, ea G
que tonclinonaire £n congé de convenanue persunnelle. b ses nhligatnns de régere;

considérant que e comportemsnl de M. Connally . de par sa gravieé, a mmpu de
layurn irmépaable 1o confianes qoe ls Commission est en drel d'eiiper de ses

fonctionnaices 1. en comségueaey, réad wnpossble be mamicn d'wne quetcnogue
vilaripn de iravail avec Uinsitwcion:

l. |-
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Par lettre du T mars Y9596, enpsgisivée sl seoicrminl génesl de la Comnmission le
14 rmars swivant, 18 pequérant A imraduic wne réclamalion au Lire de Lartivle 2,
parapraphe 2. du statul, contre Pavre doocenseit d2 dizcphog @0 conree: Ta décision
e rével i,

Prncddure

Par requile déposte au greffe de Trabumal 1o L5 mars 1996, |e requérunt o inteoduit
Wik reenps visnar 3 1 anpelacnn de 1avis du comsenl dve Bz ipline Giffane T-334/8).

[ar acre déposd an prelfe du Tribumal le L3 oavol 1996, ko Cuniiission a, ddns
["alleire T-H%, souksvE une exceplion dirrereovahilieg, au oo de Partcle 114,
paragraphe 1, du rdpglemenn de procédure Par orduniece o Tribunal (deoxiéime
chambre) du ¥ judler LW, Fescephon 2 el joine au fond

Le 12 juillet 19U6. le regquérant s'es wu nadifie [0 décision expluile de rejer A 15
dulantinicon guil v imoduie concee Pavis du comsel| de Jigsipline et L decizion
de révacating.

Fur requére déposée an preffe du Tobumal e |8 ocobre LM, e reguénant a
iNEEud it o rewod s visam & alrenin Panawlaton de Vavis Ju censeil e discipline
et de 1o décisean de révwaoen awst yoe Vocuoi de domimapes-inecéls {aflure
Tel03ral,
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Par requése déposéo au greffe l2 15 décembrg 194, le requéranr 2 saisi [ Toabunal
d'uke denaods de répacadivn des préqudices guil aurail subis & la suiee de la
publication daas la presse d'informadiong el de Jéclaradiang ¢ eonce rml Laflzre
T-214:94a}

Par avderwranee Ju prdsidess de Lo deasieoe claunbre Jo Tribeoal du LU jun 1995,
les allaices T-203095 ) T-349%%. T- 1605 M o0 T-2 0<% nne &/ joinies aus fing de L
prcédnre nralz,

Far deécision du Trbupal du 1] sepeembre 9928, |2 juge rappoercur a éof affecrd &
la premiére chambae, J goelle les abGores 12203595 U34%6, T-1605% el
T-2140M unl. pur Conseguenc, Hé wilriboses,

Sur rappean du juge rappartenr . le Trabunal sproosdne chambrg) g décdd Jewerir
I procédure orale sans procéder a des mesures d7msrucinn préalables. Towteins,
la défenderesse & € invitde o opeadmirg, an line des meaeres J o samisaten de o
procedure, oo esanplace, dans sa wersion originale, & Coovraee avanl donné Llisw
& la sumconm Taisang Uodjer o reccats e aflaice T- 163796,

L&s parhies onl @12 eolendues en lewcs plaidoiries Bl em [#urs réponses 408 qQuesiens
posget par b Tribnnal fos de Caodierce pubiges o b0 e per 1498

Lors de 'uudiencs, ol 3 6 pos acee de o que les dgmpndes er lag mavens imeogees
dang e 1eeours T 34798 clyient intéaralemenl reprs dans fe recours T-186370 oL
qQue, en consequenae. e requerane scodcsesiail de gon eenars dus [affairg T-314:96
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Canclusinns des perties

Drins 1maltanre T-163%5, 1o requérant conclol 3 o= gqutl plaise aw Trohumal:
— annuler I'avis du cnosel de discipline,
— annuler Ta décision de révocarinm.

— annpuler la décision de cejer de s pézlamanion qui I a éé omilide l2 15 juille

| 9
— vurdirnner la Cutmioission au paiement de 7 30 902 BFR en eéparation de
son pedjndice madrigl, oo de |50 (UK BFR oo réparainn de =on préjpdice

erioritl:

— vurlarnuer T Connmissmn aux Jépens.

La Commcusseon conclul 4 e guil plinge aw Trbumal:
— el le cecuurs corme non ronde;

— satler comine de drotl sor 65 dépens,

Sur les conclwsions €n annulalion

Ly jequicint mwvogue sept moyens & Pappun de 323 conclusions en asnulzion. Le
premicr estiré d'irrégularitgs dans 14 ddronlement de la procédure discaplinace. Le
deusdme est icd dun défaw de mocivation ot de b viclaoon., par 1@ consel Jde
dizcipline. & Varticle 7 de "anoese [X, dee deons Jde I gffense. ains que Ju
procipe de bonme sdmimsiennien. Les misicme, quarigme g1 ooguifme 1noens
sonl dires. respeclivement, de [z ovolalion des artcles L1, LE el 17 Jdu staal, Le
SICIEE [Neysn esl PrIS J ol eneon makifeste Capprdiation @ de Ta wiolseon u
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prencipe ds proporoonalicd. Eafn, e sopiisme mrvén sl 4iTé J mn delourasnent
e pouveir.

Suer le presirgr mioven  fied ol CrreRnEa R sl devputemen: e o Proctdiee
AsLrpdinaire

0 moven g'amicache 20 guatre Braoches. La PRCRUERE 250 Dinée de b prise en cnmpae
ditns I'avag du conseil de disciplme ot la décision de revocation d glémens L forn
P3s Fle soumis 4 B procédure Jisciplingire Ly dewxicime et e du caTdcnene
irrégulier de |"gwdition de divesteur geniial de Ja DG L par le conseil de discipline

La eenigeeme =5t vinde dJu défaoe o' Hablissement o' an FLPe devam e oorsel de
dstiphne. La quainéme et nrse de Lo Purcipation reguliere da présidem de
consal de disciphne 3 fy procédune

Sur la prise en compoe d&lements non seums A 1a provéduce diseiplinare
= ArZUmenrs Jes parties

Lo seyuerinl soutienl yus dews; des dl&mang syr lesquels |e conseil de disapline o
I"AIPN se son fundés, gins 1"avis o I 38cision de révacauon. o il Lt TN
ni boes des audiions préalibles m e L= rappore de vaisine die conseil de disciplone.
de seme 't wd pas die en mesuie de s usodier sur ces My lors de 1
procoduse disciplinge. 11en résulieran une wolaton de Pargle B7, second al 13,
du stafur or Je Parnocle 17 de anrese [N, ains AU une vinlatien Ju pringipe y
COnCed I iTe.

En premizr leu, e requerant fair valor que la coosderadien de s du conse] e
digtiplme ef de |3 décrsion de révacation, s lon gwelle zon vuyraee refléierail pne
opanian discordance de Ja poliique Ue la Commisson en vug de Ja réabsaiion de
I'Uwion éennonmyue g0 monilaire, consilue un gried qoi n'aurair 1amaps e
mentaizé lurs des auditions prealables. niodans e cadre des correspondances
fchangées avee ['AIRN Le rapporl de sisinze du congeal de discipling se 1 euir,
a et Lgard, 3daire eeal de violwoons formeles des arlicles Li, 12 en |7 dw srappy,
dw fnl de da pebbcang B won livye sens Aulorizanon préatable, sans F<WIr ducant
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évequer le contzou de senouvrage. Le caraciéce coiligue de ouyrdge aurng, Cerles,
elé menlionm Jans 4 decition de suspengon du 27 seprambne L8905 er dans ey
déclaratinns fpices & la presse par des membres de |3 Commassien Méamnonms, dans
la mesure o0 cer 2lemenl n'e pus L8 repric au cowes de Lo protédare disciphinatre
clle-méme of nomment dang ¢ agpan de saisine do consesl de disciphioe, |-
reguéTant aurain Loosidérd que UPALPM wviic choss de n'ipcrimiest gug Les violmicns
Freoomelles dex mtcles 10, 12 <6 07 din sracec. Tar I swile, Je requérant o'auring pis
clE inberrapd par ke conseil de dsciplioe sur la préteodus ame-conferminé de son
wuwvrage J Lo polinigque de ln Connssion

LDuos saoreplyue, & requérinn admar Qe aboes du livee deid. Certes. £vgue dans
le rappoe e saisine dis conseil de disopling, mas uniguement @u v Daablir que
I'covraee conce it [0 Commananrg eurapéeane oo relevain done de Parlcle 17
second alinéa, du satur. Cuant wwa pidces [omnles eoaneded § o2 [QEA. parmi
legguelles Des eatrans du e pinus dang 1 prosse o les enlretiens acoerdés pac o
own journal Brianique, elles seraien: sans imodence suc 'énendate de [a saisine du
consctl de discpline.

L secord e, le regquéraot reproche ag cnnsl ge discipline d avoir vise, Jans s
nwis, le Fabr qutil avaor éorio oo amcle, pohdE le 6 seplaobee 1995 dans & quarkdien
The FTmres, o6 paclopd & um progrnouig Jeoréldvizion le 2 sepeembne sunvaod, il
que e fails nodmienm pas non plos deaqués duns e rapport de waigie Lo conseil de
dizvipline. Ue méme, la decision Je rdvaeaion e nilereras & don 3 Farwls Jo
6 sepembrg L%

T o iseaon pELargue. S prenigr lico, que e cappurn de susing du consgl de
disciplithe s refBre expressdment, commcne la A s de suspension du 27 sepleaabee
19%% . au conteny du livie, o non aw seul faic de sa publicaon. amest gt
préjudice poclé aux inlérEls des Comrmumoles. Les éapes suivanres de la procédure
disciplieire  démonirerpizm, de la méme  manigre. gque b reguirin avil
comnarssance du reproche qui Lo @il & Uegand du conrenu de sanoouvrage. ko
etter, e regquirant duzail lui-méme jusiifié s ronduile dovant B comse | de descipline
en faisan Faprlggie de som livee of de ses analyses Slugissant, en second liew. des
intervenlons du cequéranl dans Ly presse of dang o programme  ElEvese. L
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CLIIEmss ic) rEngue gu'elivs sonn mennarees dans le FAPpOF! de Saisiee du vonserl
de dissipelie.

= Apprécianng dw I'ribunal

Iy g lico de sappeler que Puticle §7, second alenéa, du stalm eXipe quun
fenginnace s emendn par PAIFN avam gue wellecion Chgape la provedars
prévie 4 P'aancse X L'audiion peévug 3 ve slade de la prosedure disciplinaire, A
la demgade de I'ALPK. dnit pormedre au Eraciont e Je s ‘expliquer sur les o) jefs
it I sont adressés ¢nh 1'ALPN Q' appeévicn ln pravile de ces pnefs 4 1a lormere des
explichtinng feurnues par Uimdressé, Lorsgue, 318 saiic Je colle amditng, ces i
pauvant danner lign & des sanclions plig goaves qoe 1 averossemal ) oo le bl som
rerervs i la charge du fnctionnare, le consel de discipline est sasi o 1 indresss
duie alurs Rencli ol de [ouces Jes gasnnes mevoes 1 annexe 16 (aredl de Ta Cour
du 1] jualled 1983, BCommission, 235:8% &0 250083, e p. 2473, paius 20 e
Sl A cel deand, Paiccle 17 de Paznese 10 dispuse que le rappon de [P Al PR
portant saising du cozsenl de discaplme den psdiguer Shuiremenr les [uits reprocheés
er, 80w i hiew, Jes coraonsnnyes dans lesquelles ils ool @16 commis.

[ convieoy des lors de véritier 5i, dans be cas d'espéce, [FATPN 03 pas meconio les
drants de la dédense, tels quiils sonc garamis par | acticle B7, secomd aling, du stalul
et Parmicls 1%y sen annese 1X.

Slagusvant de laovielaoa alléguée de anicle 87, second alinéa, du stat, o
convier de jelever qoe. dprds avO0ir Gunrugué e TequEran & e premiere auditin
préulable, awe conrs de Lguelts celu-cr 3 déposé yaie declaranan Sorie Fissml elal
de Paksgive d'accusations pricses, 1"AIPN 1" de nnuveal invaté, pac letre dy
13 septernbre 1993 G érre préaleblement entendu sur U7 éventoels RLAUETIENTE Fuk
anticlzs 11,12 et 17 du siarun, LOAIPN lw précisail que 185 manguemens qui lw
£l reprochés concernaient Ja publicaion de |"owveraze done il éain Vagleur, sa
PamIion par eatrans dang le quatidien T Yiaees, depais ¢4 soprembre 195, aing
quis les prupos quiil gvanl lenos 3 celie oechiion dans un coorziien pary ans e
méme journal, en Pahsenge d'aeerisalion préalable. [UAIPM irvidain, en
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ConsEquence, 3 s expliguer sur Waies Bes cilou islanees Je celte affdine & 4 lomiéne
des ahligarons resuliane dos dispasilions susvisses.

Or, ol aessort du o doggier que, lors de ocellr seconde aoditon pefalable dn
26 semembre 1995, qui, au surplus, avadl 208 reponize 3 d2is reprses 3 o demande,
le requérann a e neuveay relust e rcpondre  mube quesoon el sesl [unid i
déposer e pouvells déclaravicn céorite, dans Jaquelle, en ol £ e canse, ol
gexpliguaic s Bes dais qui lw claient iepooghés 11 eéslie de ces élémeals que e
leyqudranl @ e prézlablement emendu, conforménw & 'anocls 37 seiand alinda,
du svatoi, e, en Taisom de son aldode, celoi-cn e saordic valatrlenent s prevalai
de ce que. [ors de ces audinions, 1"ATPN me ui aoriol pae eapreszenent Gin pam de
SUTL apprEciaaoe quunl g cowlsse de oustate poablid.

N convicat également de cejewer Poraument du g écant salnn Zequel e rappon de
U'ALPS porant saisine Ju conseil Je discipline ne viserat pas le conten du e
paarmi les Dul: repreg s, mais se limiterait & raire ¢lul Je viokmicns fonoclles des
articles 11, 12 24 17 du stiul. focen ggand, il a lico de conscater gque lalis rappare
faisait oppanaite, sans ambiguild, gque ke contena de Foevrage en cawse. ol
noliwnment a0 caraclene  polénigle, cohstiiain Tun des Gails gmoghcs su
Tequéranl Ea particulicr, aux poinls 23 el swecants du sapporn, T ATPN invoguan o
munquemeal & Faclick 12 du s@am, aex monis gue «la publivation Ji livoe on
gl e pote ameime & kU digraed de [ mciws de . Coneally, posgu®il a e
chet de 1"wnitd JILD.3] chargée, u sen de 10 Commission, des quesliong evaquées
dans son livre., o0 que =20 ourre. dans san lvee, M Conpally =2 lives & cerlames
arraques disnblgeailes o non Blaydrs envers det eorarninedives ot 3 nulred menbes
du personnel Je lo CorpanEzion doomaenigre i porler al=mnie 1 13 digmitg de s
fonciion € & disceédiler la Commisson, en viglainn des obligouns g L
incombent en verio de Uarticle 12- Le rapport cilail ieusle eXpresscment ceclams
e propuos wenns ar [ eeguérant dans sonl Ouvrage. o1 cnmponalt, o0 Ak, dc
rambrent =xiraics du liwre oo cause,
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Il e"epsuic que, conformémem & Uaricle 19 de Pareese [X, ke vapport de I'AIFN
eXposar de monidre sutliswonment claire les fals reprociés au cequéranl pour quil
501 =0 mesure d’ ewercer sk denics Jde |y defense.

Cette imlerpretation est en vuolre confinnés par le foie gue, ainsi qo'il cessorr d
proces-verbal de Caudiion duorequeraml devant 1€ consg2il de digciplne, celo-cn
Seill b celle wecasium, sxpligqué i plusicurs reprises sur 'nhjor e e conre e de aon
DUYIALE.

Par willzoes, ol ¥ a liew de relever que e requérant, locs de sa deraicre ed oo pare
T'AIFM, e 9 janvier 194, n'a pas mEenda gue avis du sonse] de desciploe 2
Foonde sur des priels devaol Sre cunswdérés commme des T9s nouveaus, ni demandé
Ta rénuvermure de la procédure dcoplinaitg comme aricle T Je ammexe TX La
21 1acankdayisanl le Jroal (wanc, en oo sens, arrséd Jdu Tribonal do 26 janvier TOHR5
D ommussian, T-34993, BocFP p. [1-43 ) poome 53¢

Cheant 3 Pargument seloo legqoel I Tuit o'l ait pubkid wn acticle en wue de Ja
prumcticn de son Livee, le & scpeombre 1995, o qu'il aie pionicipE & une giission
Wlevisée Te 2 sepignbre 1993 1 Iui awrail pas oon plus S repooche daos e
rapory e sanane du conseal de discinline, il sufiin de consiener gme, Conrsice e m
Ao quiil allegue, PALPN v avain finl expresséonent ef2ience o puant 19 dudic

ralpgarl.

Au vy de easemible de ces Elrvots, 1 premesre boaehe Ju awoven doat, pac
CunsSguend, € rejerée.
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Swur Je garagagre ierégulier de Uauditian do dirccignr géndal de Lo [ 1 opae be
consel de discpline

— Mrzumeods dies partics

Le reguéraon soowent gqus | audicon du dursceur gendral de e I3 10 par e consel
che clisciplime eat ccegulidie & piusieurs Spacds.

Fh previeeer liew, £8 €moin ) charee 208 o par 12 consenl de discipling @ non par
la Commission, en viclaomon des amicles 4 el 5 de Pannese 15, 20 verlu desquels oe
drnan 1 @St confére gu g fonsnomndire ponwsuien #1001 Cornession, |2 regquegrant
b quial avaic prowesté aoprés du Conseil de discipline conlre cette auditon,
comme aiesteracl le memore comp lementame quil peait deposd. Duns sa réplique,
Tz requéramt ¢onglw quien prozédant de la soree lo conseil de discipliee o, Je [0,
erpind uRe enguéts complemenlace au sens de Panicle & de Canizse X ce qui
Sripemr, en ool Elal e capse. Q2 =2 @agedrg 5001 caoradcioire.

En lpmidrrie lew, 0o Emeipnage viotvian 125 disposiions de 'anneae 1X. n0si que
le printipe du contcadicraire, Toul dubocd, e teyuecant ol pas 2é inknrme
sullizamment 180 par le conseil di dicipling de Ta cnnvncatien de oe @muo. Le
préavis de deun heutes, invooqué par Ta Comnonssion, sl @8 nsulTizan pour
PEIME R AU requirand de preparer sa gEfanss puisquil a Gd consaind 1oron
duhiina,

Ensuine, |= compee rende de | avdicion du dicectear genéral o e THG 1D desan e
conseal Je discapling Iur aurant £ ragsmis ardivemene, de seme gu'il oauranl pas
pu #xeroer 5o drails de la défense. L argument seloa leguel il n'adee pas inengng
ce prigl devant PAIPH werail sang eedenwest, des o qu’il ava focmellemeod
PToNERIE conle certe Audilon e qua. en oo Elal de vaose, UAIEFN 170 pay en
thesure de remeédier & ecowice, =u épard & iodépealance du eonsenl da discipline.
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Enfin. le compre rendu de ceree gediviun secaic incompler sue plusieurs poios o en
domierant une impression ineascte. Ainsi, la question posée du EmOoin, pan 1'un des
meanbres du consell de discipling, pour savoir sale livee comenail des infemarions
comfidentielles. ne sersin pas telranscrice. Le fail yoe, selon le 1Emain. aucune
remargue ngganes ulfcielle ne lui avail éé adresses 3 propos de e livre ne serail
pag o plus meaionne. Do, ot Serpienn pas censigogss ks proicseniong du
requérant conie ley declanions Jw témsin, selum besguellzs puviigs e contena
wwcune analyse ECrmoimigue. el Elait mal perpe iy fes [omcuonmaces de kb DG L

La Comrnisgion faal valniz qme 1z reguérant et son congeil oot été (nformé: de la
Keriskn da cinseii de discphne dPencendr @ direclece wénéral de la TG 1 envwon
deus helnes avant audilion de ez dernier, el que 1o reqairant 4 eu Ja pussibudilé de
cunioenter les déclasiens Ju ldmein. Quan g comple tendu de Laudingn du
EEMOan, Pe ranwé pant oo aursl jamais sigmale Bes srreurs alléguies auprds Jo 1AL
A slppuser meme qucllgs aens sasté, de letles erecwrs ' uraient pas pu o lluer sur
Iappreciating: des ménbres du canseil, dits lors gae ces derniers avaienr s mgnes
procédd 4 I'audition du résain

Appigdiation du Trshunal

Ny # liew de rappeler, @ rore liminiice, que 1&s oarcles 4 e 5 de 'asnexe |
FeLr 1 Fa2IU AU [T i iTE nCrnne e 3 1 instrution cnnceride | dronl de 2 ier
des Emoing devan g couwel de disciplne.

Far gilleors, anx termes de acticle €, premicr alinga, de anpese 1%, 1= conseil de
discapdne peul. o7l pe se juge pas suffizicment éolaire sur les Fajls reproclds a
Uinléresse cu sus Doy cwconatences dans lesquelles ces fadls oor 66 cnmmis,
ardanner wie eoguéle contradicooing. Or, selen la unsprudence, le onsel de
duscipline dispase, ¢n veriu de cetle disposinank, d Uy pouvalr A" appreciaion sur |
RECESSIe dg eriines mesures d'insteuchion cuimp lémemiires, elley quy |1 requéte
de picces oo la civaton Je tdmems (acrél BoACommission, precug, poot 245 11
résulee, e uire. des disposuions de Vamneae 1% que Ie conseil de discipling 250 un
Lrgane dTinslrection qui, en vette yualié, a pour mission d'effecioer les enquétes
destintes & dwustaler les infracions dizciplingines el 3 Jélermimer les circonsimees
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essentielles powr Seablir l8 degré de sanction & infliger (arré de la Cour Jdu
29 janvier 1985, F./Commiszion, 228063, Kec p. 275, poinr 1%, ci-aprés ~arréc
TF A ennrmss idns).

En l'espéce. 1l ressort des procés-wverbaus versis au dogsier que le conseil e
discipling o ezmé ngcossaiic de procéder & I'audioon $u supéraewr higrarchigee da
requéramn, en vue dare Scliord sur l@s cwrconmsradces ayam accnpmpapod b
publication de ['ousrage de 8. Connolly. Ceodémain n'ayant paz €08 préalallanent
cild par lex parlies, il v @ dooc kéw Je vonsdérer goe |andition dudic o par e
cormseil de descap o constitait une mesore doinsmoclion ceanplémemdirg, & lagee,
comformement & 1 jurisprudence suseiste, celuiscr pudvail jeoir recooes dang Je
viklre du poavorr d'ipprécation donr @l dispose e overlw de arlicle 9 de
I'anncxe 130, afin Ao menet & bien la mssion Q'orgae d'insinicrinn qui loi s
Assignee par b oglalon, 1 en réenlre que, ca faigane, le cnoseil e deciphoe @ enzage
une eaquéte an teas de unicle & susveisé, ains gu'l v @ habaling.

N impang oéanmging dexanuner si. ane gu™l es allégug, Paodiien de ce tmain
devand Be consell de discipliae @ #é effesuée on vinlalion du principe du caraciéng
gontyddiceoice de la progédure disciphnacce. que constiee [ goanie du respect des
droils de la délense, el awgued Uarticle § de "amnese DX faiv expressément céfeorme.

Sagizvant, lowl O Akord, o argumnen ré de ' sheence dun prédvis sullisoomen
bng peor informmar le requérant de Paodiion du @i en CHISe, coe SITEnRslance
ne sautanl, en soi. démontcer une vielaion do principe du conlrudicteie

Mocon Egard, Wl v a lew de rappeler yue L& céspect din farsctere contradiceedire de |
proctdure, dans le cadre dune enguéne wlle que celle visée a 1'arnicle & de
Fannmedis 1%, esipe que le foncijonnaire monminé ou §en dEfenseor soil mis en
miesure d'ussiser qus auditions de @meins ansouelles ibos procede e e poser &
CCE denmices s gqmestions yui (00 parsissem uliles & sa défense (mngt 3¢ la Cour du
2 juin 1985, T CompeParlement, 141783, Rego po 1931, poam LY, @
IV onnmesswo, precicé, praint 393
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D, en Pespece, Je requérane se Lenite 3 nvogquer le reard avec lequel il a é
mfonoé de audiion du émoin sans préciser en quer cele circonstanue 1'a
eflecriverienr gnmpeclié d exeroer 82 drodls e Lo délense au sens de la wnspredeno:
suswise [l ressort au aonirmre du dossier que, malgré b brisvete du délg ol lEEuén,
l& requeranc er son conseil non seulemienl onl éf mis cn o mWshoe dasgster 4
Panditoe du wémon cing par Je cumseil de discipling. mais el pu égalenent puser
les questians qu'ils esomaizni viiles 3 la defense. de wméme que préscnte des
observaiions sur g engignaee recucilli. En oulre. le requirant n'a pas demandé ao
enazeil de Jizopline de corviguer & nouveas ce @moin afin yu'il reperde i des
questun: que 500 enastl, oo lui-méme, aniien pes e leownps rmaténel de
préparcr poun la premigce aodivic

Par conséquem, e I'espeoe, i1 n'en pas fabl gue Te tan pour e reuerar 4'avoir
Eof A eili furdevenenl de audilion du 1Emuin en Case Je poie ateinte a0 carac e
vonradicrerire Je b procedure disciplingie e 4 'esercice des drong de B delense.

De mene, I'argumenn rire e ce qoe e compre endu de P auduion du émaig 3 e
CLAOTILNIGeS FArdive1ienl a0 TequEEAnT, & $aviir ume SEMmading spes qué le consel
de dizcipling 4 &imis sn0 avis. n'est pas non plus de namre i démoentrer une vinkion
Uu principe du connadiciowre ¢ doie Eree éoang Ln ellee. salnn |s jorispoadece, la
tranamissian kardive de compics 12ndus d auditions 2 Eacing ne perle pas aucime
AU cdraciere conteadicioine Je la procédure o0 gux drools de la défense larsyue,
comme efl |'ggpice. ces complzm reondus conceroent apguenient des audicicens
augquelles lerequecanl @0 ses conscils o sssstd, e loesgue Te fenclioniace
prUrstivi ny pas éoé privé de la possibilig de préseugr des abservatons uiile; pome
la comctaralion dex fans lozs de Ja procéduee disciptimaire farréc FoAConcosson,
poinw 27 er JE}

S'agizsanl de laovzncun du conpre rendu, e iest conlestée par e requérant que
sur dcs poants god ne remengnE pas en cawse e conenu des ddcluraiboos di s,
ni la réalisc des fals pudrswives. Ains, oomeroant [y guestin., prétend ument amisg,
partac sur B poim de Sieonr =0 e livee cooenail e nfornlicns confide o =g
b compig rendu soubigie gue e i@moin o declare o' awoir Fas u le lives, de sone
QU vech Ueularalions 3 cen EpArd e pouvaent seear de fadament ar wref neé dune
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violatom diu clevoir de discrédon, sreef qono'a, @ ol §L e cause, pas E1€ relenu
par 1' AL dans [ Ecis i e rdwararean [wrHr ci-dessous puind 1381, Bsr fedlomens
dénué de permence Pacpumem selon lequel 0 e Serdil pas pricks gue les
capmemaites de ficrs concetnant 1 olvengs, que le Emann a déclare avedl entendus,
auraiend BL& eapomes 4 Goe officieus, dés Ioms gque ke comnpie rendu ne pretend paes
e Te ténscin bas aurait qualiliés d'olficiels. Quand i la citconslance que he: Serabent
pas consgnées les prudestalions o requéran & U'égand de cerniines declaratiens do
mois, copceppm o senlimend des feocioonaces de e D45 AL 2 absence
d'analvse éconnmuigque duns Vouvrage, i subit de relever que le comple rendue £n
Gause purte sur lé Emoignage de M. Ravasio, @ non sur Popion di regucrant.
Taguelle 2 éré exposte Juns le compre endu de son aud i

Enfin. L& requérant. vomeoe il adiswn li-ogine, o'a i TRin &at des vadssions
alégudes lorsgu'il <'cst vu mokilier le vomple fende coneestg, foes de sen audioon
par I"ATRN To 9 ganeer 1996 en application de 'acticle 7. caséme ahogd. J¢
Lannese LX

Dans ces vakitions, U'argumenl ticd du caracrere incoimplet de 2 compre rendu ne
fayial non ius ére acreelh.

I césulie de ces élEments yug |3 deuxicme braachs dw moven dool éire seerée.

Sur |z défanr d élablissenent d un eapporl devand le censeil de discphov
- Argomenls des parlies

Le requéram extime que les asticles 3 of 6 de Pannexg 1%, ansi gque Bes prigcipes
exprimés wux points 4 & ¢ 4.7 d'une o du T4 povembre (B3 du president de lu
Commission, om &6 méconnus aus its quiasewn cappnte suc Peonsénble de
Laffaire n'a £t¢ eilecid pac I'on des membres du conseil de disopling er qoe L&t
Fonchns e rapporisdr n'ond pay GlE exercées. A l'prgement selom Iequet
I'érablissement dun rappen ne seriin quiuns simple faculté, le reyueranr ohecie
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que. en dEcdam lui-rménee d'entendre un émain, ke conseil ¢ deeipline a. de (i,
EZAEE UAS EMjuELE supEmknlore au sens de larlicle & de 1annese [X, leguel
impaserail que 'enguéte seil conduiie par un capporenr

La Comnanssin sounzm qoe annese 15 LTRSS (A% QU ure TUPPOE soi
forrmellemem Giatrli el gue, e o S de cause. il faudran démanrer, pow justlier
Fannubitivn e la décision de révecation, que | @lablissemeni 2 un (el Tappan aurai
CNLradne Wk dlree sanclwon. $'apissog de Uargument ureé de Uabseate oM
capposoel . elle rewevie & 1acte o pominming de o dernier.

— Appréciauan dw rcbunul

R vertu de Tamicle 3 de Uannese X, olurs de B2 presticre reuion du cnnscil o
dascipline, le président chaps |"uin de ses memib s e laire TAPPHAg sLp | gi=e by
de Parlwres. Lanicle 6 de 'snncke siavisée Jispase, par ailleurs. gue [enguée
cundradicigarg et condwiwe par by rappuriere: .

Iy Jew de snuligner_a seee limimtire, yue ces disprsitings constiuent, & 1 instar
daures dizpuzinens de Papnese 15, des 1éphes de bonpe adminisiraian «0 pon des
Forariali s Subrstamjciles Ut 14 meen n i issanse entrdimerail, A «[le seule. 13 nullie
des avies awwomples docam k poscedure disciplinamg (von, par analog:e, o0 g yui
vonuoeine besodelzis prgvis 3 Uamele 7 ode Canmexe 1, les arrées de L Cour du
4 devrier 190 Vam Eick:/Copinission, 1349, Tee, po 3, poms3 @ 4.
F {Comrmssion, poinr 30, 20 du 14 aerdl 1983, M onseil, 175585 ¢ HE6, Hec.
poA#3SL, pron 16: woer Zgalerseml arréc du Tribuaal Ju 26 novormbre 1990
Willeon M Cour des compies, T-146:8%, Reg. p, 1-184. poim 49, CITAQTES FUrCEl
Wilhums/Cour des comptes [-). Fi cfilel, P'obgel de cos dispositiens est de sermene
alt zonseil de dwcipline, daas e cadre de son organisation inlecne, Ju proceder 3 ure
enyuets suadfizarnoent complése poésentosd poor Uinmfiesse oules Pes EATA R G
winL|igs par le sLam.
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En lespéce, il resson du procés-verbal de Ty promicrs séance du conseil de
discipline que, confrrmément & Parficle 3 de Pomese [0 e présulend 3 désigng
["ar e S22 membres coumise rapporear, afwm qutil s0ir faic rappnTe sur Pensemble
de I"affairg i les procis-vorbauy versés au dossier fonl, cerles. apparailie gue
cedui-vi 13 pas él Ik seod des membres du ol g descipling & inierropger e
requérant er le angin lors des auditicns, il e saurnin pooc aulim en @l dedunl que
les fonciions de rappoclour 0'onl pas e exercies

S agissant, par ailleors, du gnel selon leguel ol WCwnaic pas £1& fac rappon sur
enseanble Je Ualfaire, il wonvicnr de sculigner que Tarticle 3 de Uaoesse 1X 54
Limite & prévaeir I mission du rapponeur zans prescrite Jdi farmalinés partouliéres
poa enesution e celle-ci. conme la productnn d'on capparm Gonae oo ensdre la
COMILENN icatien aus parcies 8 wn el rapport. Far conséguent, ik st pas excle qu'un
Fupporl puisse €re preszal oralement par e rapporeur agd aulres meonkres dy
conseil .de discipline. En espéce, i n'est pas @labli par b noguedran oo el
rppocl ota pas &6 préseone By corre, Ie reqedrant ne notnit pae Le oo
Elément de panoe & démontrer que le comsenl de descuplow n0a pas proccdé & one
enguEle suflizamment camplil, preseitant poar i oues l2s garantes vou s 16r
le grarun (voir arerst FooCommissinm, point 300 et arél Ju Tribueal gu 28 juin
I Y ACour de jusoce, TU-S00003E 0 pech P p 1977, paine A28 e, pariam, quiil
WE o pak ph iatber 20 pleine comnaissance e cauee  Dws ces oondinnmns,
I'urpumentaion du reguécant doit éire of jelde

Quatl aux exirails cués par le cequéronr ds 1 nowe du 24 novembre 1983, adicuséy
aus rmenbies de la Cotamission par le président de celle instigation et pac le membre
en churoe des questions de persconed, il cosvient de relever gqu'ils concerim
spussabilites @ atneliocation: Ju ipncionrement Je b proecédue disciplinace alors
EnWIKEEEES a0 &cin de Ya Commission peint 4. sk B el gu'il s'ael de simplés
propsaens, adressees aus seuls membres de 13 Coanucnssion, € o3 e regles de
droit que be raguécant seraic fnndé i mvoguer. 11y a licn de consiaer, £ uulne, gque
les extraits cités ne vomporlent auen émem permeliane de cunsidénsr que Tos
reple; de B procédure devann le conecil de desciplig aurajgnt, en Vespeoe, cle
Meconnues.
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Ln conséopues ke, T2 iwenisimie branche di mnyer duil Elre rejede

Sur la participation imégubérs du président du conseil de disepling 3 Ja prociduic

— ATgumERL: de3 parles

Lé requéranc faiv valor, our d*abord, gug Uavie du conseil de desciphne 1 g
wdopie wved Ja participation active Wy son présiden er, (rinl en vglalian de
Parucle B de aniess 13, Fooowelee, e président o senseil aurar jat preuve e
Pantialing @ 'ecvision dv laodition o rsquerant, poisqul dursn qealifié =on
CHnPUrLERIER] e siallivenéte of delovals. = auril essapé de nier I"-mpsrtance
ElEmeEnty Bty & sa décharae

Li Comumisseon répund quiil o'u pas €16 néepssuine, £ I"espe, U awadr reconra ay
vone i présidenl du vongenl de disciplie, des lory gue avis 3 €8 adope & la
rriorelé des mgebres du conseil, 1 e serainc Jwilleoes ngéme [as llEpad gque te
presidenr du conseil de iseiphne 2 parm ivé oo vce.

= Apprécimion du Fribonal

Enoveriu de Manicle 4 de 1"aonese 1 Ju statue, =le ou les conseils de s phne e
cuanpascs A en présiden @ de guatre auergs membres ..

Aux dermes de anticle R, promive alinga, de Fanoese 1%, sl président du conse
de disipline ne partivipe pas aus décisions du conseit, saal lursguil s e de
queslions & procedure om en vis de parage egal e voit..
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Selon Lo jucsprudence, celle dispusiticon A pour bul de pertgire 2w systense
parieire, qui insgire Ju constiomicn des conseils Je discipline. de fonciornee dans
Wwute 1a mesuce oo les consels sunl vapables, sor ceie base, di former on Teur sein
nne majorile. Elle dut dong $ire inlemprétée eo or Sens gue 1o présulent Ju conseil
de dugeiplne o'en app2If & partciper, par s0n vole, quien Cits di parane el des
voit ¢, our e sutplus, dans los décisions de procBlure. Le présidenn owil
traletois. & verln e S3 dqtlind mEme. e o5 les poovoirs NECUSLAITES S rus
drassuter Lo fonerionnement normal du consel de disciphine En consguonce.
T saque lo président du censail de disaiphne n'a pas cu 1 necaswn d'iNeereein, e
son vobe, duns la désision sur 1'avis motivé, mais £ est ke & azcompln les divers
acles rclanifz 3 la procedure dissiplinawe relevann de Pexercwe netmal de scs
prérosatiees, il ne sawrat Jui ftor ceproche dtavor prds URZ parc alive AUk
delibérmions, on viclation de [anicle 8 susvisé Garrins de Lo Cour do 10 mai 1993,
D CireeCummss o, 4672, Rey, p. $43, poios 335 4 412 Dresoiz/Conmmssinn,
49172, Roo, p 565, puins 24 i 50) '

L Vetpise, il ressorl Uu eate méme de Uavis du enoseal de diseipline que le
président du congenl de disciphne n'a pag ev & narticiger gy o sur Iavis mmive
] gque G dernize & At adopie i 1 MANCLE des QUATTS ALEs meescbres. 31 ressen
fpalement des prucks verhaws versés au dosser que, & 1'ovverre du delibére, le
pregulent du ponseil de discipling 5est I & inviner les menbeas de celu-ci i
apprécicr 51 les Jags reproches Sluent grablis o 3 Aeepuncr Le deare Je SANCrHm
a infhger, ¢ qui rebive de esercice nurmal de scs prérogatives. Dés lors, e
requéranl e saurai valsblement invequer ume wwlaion de Vacrcle Bode
Fare e LXK aw mood que le président du consesl de discipline turain pris one il
v s delibératim.,

En conc Sat de cause, 1y a liew de suuligher gue b prescse da présiden aux
delibérations AU oconsel de dsciphing 5 avére néuessiire alin, wwlinment. de i
porrceeee, 12 cas dcldant, d2 pamciper ag boic cn pleune conudissance de causs ©n
vaz de parlage des vois ou lars e IPadoplion de décisions de pracedure.
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Cuiil & la prétendue patialing du présadent du conseil de disvipline 2 Cégard du
requérant duninl les audioons, glle n'est corroborée par zocun élément de preyve
For conséguent, dans da mesure vie, en ouire, il n'esr ni allégué mi démonre que le
conseil de diszipline suric mangué o devoir yur est e sien, 0 sa qualing 4'urgane
J'instruction, de slEwer de maniers idépeadante o irnperriale |wonr, i cet épurd,
arcél EACommizsion, point 160 oo arér de Clribunal do 1Y mMas 1508,
Teoirs! Comrmssion, T-74:%0, BeclF p. 1i-343, painr 3403, | srpumenlzlion du
Teyueranl doic B rgjede

Fartant, la quatcigme branche Ju mmoven ne saoein éree accuelhe.

MErésulte Je I'ensemble de ces Elments que [e premier nwyen duit e regele

Sur tc deieidme wgven, rF g déa) de cionivition o de fo wieldian, par T
eoriedl e divcupiine, da Doeilcie 7 de Uwinece X, dar v ce b deferve, awi
gite d prineipe de Bonre adminitiaden

Arguments des pariies

Le requéranl estme que, sews couverd d'une manivatien fanmetle, [aes du conseil
de discipline e ln decizion de céwocaonm som, @i 14ah1¢, enlichés d'un détaal de
flivatun. Jans 3 mesure cin ey mopens gu'sl aveil souleves & Pappui ds
Uefense snon FesEs s TEpunse.

stlon le requeraar, nr e conseil de discipling ai PAIPM 3 auraent répondu 3 sog
Arglansrig convernant Vinapphicatiling awa fonclionnaires en congd de convénance
personnelle de Paricle 17, secund alinéa, du siaeu) et ['interprélauen erconée, par
{AIFN, de Bariclz 12 do osraoa, 1 w'aurail pas non ples & pépendu a0 son
argument concel pant e caraclére iredgulicr de cermines Jéclaralons faies par les
redpondables de la Commission. qui prijugeaent de 'issue de Ta procdduee.
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w  Eaoowre, Mavis do conseil de disciphine e la décision de eéyoalion s limitzraion,

5HTS motivalion, 1 constoen 'esisience T one coniracifid enore son suvrigr € la
pelingue de B Commission, alors qoe le requéramt ayal sigmalé impréision due
rapponl de sasne dw conseil 3 e sugen, amc qee 19 nécessild dwne amlaion
préalably pur 1"ALFN awinl 10w examen des pricls de fuod  [ans &0 replique, 12
requéranl gioaveste |3 piation, cxbaile de Laves do coaseil de discipline, selon
lugquelle o worat Mail part $e s d&cisicn da rendre pablic e daneer qug |2prasencii
b prealinique Qe la Crosnaission,

B womr drap cbe cuose, e requéranl ediame quis e copsctl de desciplioe o'a pas pu
proceder 4 un exiooen serkeus G0 00 CoF arguimenls, g élaent développes dans
des mémoires qu'il avai déposss lors de soo amdition, le 5 décembre 1995, puisgue
T'avis 4 erf adeplé le mdme poul. Le procés-verbal de lo réunioe du conseil de
dizeipline agesternit d aillzurs de | ahsence de debal sue e dossser de la délense. Eno
conséquence, le conwe] de distipline auraic mécnmnu Parucle 7 de Pagmese 1X el
wiold les dreits de b défense ains que le prinope de bopne adminisiration.

La Conmmission considies que le conmsel de diseipline of TAIPN onl satsfain &
I"cshligatenns de manvabwon en esp0sant L Jémencs qu'ils esimaient pLminents ol en
rEpOndInn duk arpuanients casealiels soulevés pepdant b proeidure.

Apprécinticn dio Trihunal

Fn warn de Varticle 7 de Vannexs 15, 1@ conseil da disciphne dott, au v des peces
produitzs devant lui 0 gonpre @nu, e cas fchéanl. des declaralions &cciles ou
velbples due |"intéressé o des Emons. ains que des tésultas de Uengeée a kqoelle
il a pu Sree procédé, fmelire un ivis mativé sur la sanoun gue o paisse o devroe
entrainer les fans reprocheds.
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Par ailleurs, ol résule d wne jurisprudence conslanee que |z mouivdlion o wne
dévesiun fasanl 2riel ol PSR AU juge Cominunad e Q'eiercer son conmhle
sur 53 1Egalicd ¢ de foromir & 1'mtéresse Ies indiciuns oBcessaires nowr savioir 5i 13
decision est bien londée farréts de 17 Caur de 24 féerier 1937 Dafili s Commissing,
C-166%5 B, Ree po 883, point 23, v do 20 rovembes 997 Comngssaony
C.l1BE96 P, Reo p. 16561, poimt 26; amél do Tobuesl gy 16 pudl=d ]9,
TrPaclement, T-144: . ReckF p. LI-L153. ponc 210, L3 queslion da savoir si o
PR o die 1 acte en conse satisiain awa ceigences Qo zaier dueit élre appréciée au
repard non sealsmeng de sun hibelld, mas fpalonent de son cnmexo ains que de
Poengemble des rézles juridiques cégissanr kv manicrs eonwer nfe {arrel ¥/ Paclemenl.
précace, poine 22). 1B v o3 lieo de sowligoer, & el ceand. gue s le conscil de
discipling el "AIPN wonr eows de wemisaner Tes Slémenc g fal e de Jrond dual
deépeid 13 Cwscificnion [Eeale Je leurs decisions en les vonswderaoons gui Ies oo
wienes i Jes prendre, il moest pas poor ao@Eme exigé qutils discueent o les
puaints de Fair ecde droin qui on & souleses par 1 anleresse au cours de [y procédu e
fvoir. pew Analogee, arrsl de lu Cowr du |7 janveer 134, YRVYE e
VHER/Commussion, d3WEZ er [aArkD ) Bee po 19 puimn 23]

En Pespe, s'agissant de 1"upplcanon de 'amicle 17, paragraphe 2, du staoic, g
conzeik de discipline oo PALPN EFome puoted @n votnsidéenanl yue «loul Baoclivoeing
[¥] 150 sommiizs, apres gu'il o el expliciement releve, dace 1'avis du cooeeil de
discapdice, que e requérant 1a comeseain al 12000 qu ] S en corgd de oo e
peesnaedle. L'applicaion de Uartwle 12 du stued st cgalemens modivés 3
sulfizamwe de droil. En elfet, Uavis du censeil de diszplioe e la décision de
révoratnn rapnellenc les foncuom: du requeranl, souligrend o Eneor des prupos
CONCEuS dimrs SuDL cusrase. dins gus 13 manitee doml o= dernier 5 81Gil assned de sa
publicalion, e cn oo lusan Qo= [engemnble ducemportemenl du reguérent oo 3
12 dpgnld de v lonclwon. L' avis & 13 discision 3= r&vpcation mellem dnne elaireimnenl
&n Tappon le compactem=al e réduirant aveds le contenu de hnterdiclion Je
["anicte 12 o sttt ¢l exposent les raisons essenliellzs pour lesquelles e conseil de
discipline et " AP one esuime que les Jisposinans Je e amicle eient drd violée:,
L question de savoir S une elle apprécalion su adégoale reléve de Mexamen s
Ceened, w0 M de celw du cacsceere solfvsane ow nop Je e et ivamon.
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e Slagigsant du zreel wed Je oo yu'il n'auradl pas ele répondu 11 argumeent e lum leguel

b

cerlanes  deéclaraicns de membres de la Comimission  memaienl cno cadse
I'opariilie de Ja procédure engaede contre fui. il ressocl do dussier e, par v2r
argument, beequéran $ & limid & fairg valoir, devaog e eonseil de Jiscipline.
que -oebe simalion appel|ain] donc ume vigilaace £ one irdéperdance  Lowie
parracelidig [de celu-cas fonoexe &0 4 o teguee. p LT O, Be roquéram
noallépue pay gue, en Fespéce, e gonseil de discipline a mangue sw devour qui €51
e sien, e saogualind dorewee 3 Dastcoction, de stataer de maneeae mlepesdanns: ¢
impariiale. Tar conséquen, o arigl csr dépourvie de perinence.

Au surplus, il impode de relever quee "argumend en cagse 0'&vingudi pas 4 Eleroent
de Tain au e droi doon dependant T gustilcimen 3= la gancrian reeonmandsdn, e
sorle gue Lo décision de révocmicn ne sawrain Etre enlachéd d'un détzu de
mslivalion cur ve poid. BrooelTed, Bes Jéclirnion: ciges par le requéran
eiwizageaicnt uniquement ki possthilied gue des sapolions sowenl adopides conlee [
au teeme de 2 procédure disciplinaire 2l oo pogviaienl pae aleEmrer bopégaland Je
come procédurs dans Tagquelle, ¢nogmn G Je caose, 3 adiminisiranon st 13 patoe gu
prewd Viniciaove. A cel £pand. 0 v a hew de souleoer gue, < aoe g, 18 conseil de
clizcipline <ol Fa position O [Fadiinisiraton par 12 biaiy de documenes bien plos
extiawslls que ooy dEclarations @13 presse, oL que. d'aube pant, I canstiarmn G un
cventuel mangu=oens Ju o iommkile poursaivi 4 ey ohliganioens, e adophion eo
cunsiquence  duwne  sancoium discaplineece,  apparienoenl a0 Padiminisorsion
glle-meme, apres une pracedure contradicosine au coors de lagquelle inlEresse peul
lame vuloir son poinc de vue (A ordonnance Conmely sComimissmn, précicte,
ponm 3R],

Dot epalement 2rrg cejeré Margument Ju eaquérans selon legquel Uavis do coosel de
discipline ¢ la décision de révecalion serament insuffismman maivés dass la
Thzure Wil cunsidGreot que |2 requerint «ng pouvain sgnocsr que 1a publication de
=an ouvraps reflénait wne opinion persannelle, decocdante de b Ligoe de conduing
aJoplée par i Cormimssion ool gu” institetion de "Unioa earapéenne respensable
de 3 puossuite d'ur objeent nujedl e dun choiz poliligque wréversible imscril dans
le trané de ["1mian gui s 1 Uineem écommmoue el ooesétaires. Bo elfel, il sonvien
de relever que le buge ooocensam s conflin d'opinian évident ec cnnou enite 1
reyueranr o la Cnmmission quan 1 18 poliigoe monelagire de 1 Cnien (urdonnance
ConnallyiCurorugson, préciée, puml 361, donn 'aveipe on cause, ainsi qu'il
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ressorl do o dossier, culsliee expression mandeste, & cegquéranl ¥ ECTivar,
nolanment, e «|3a] hese centrale <51 que e MT [le mécanizme des taux de
Chiwnee] e ITUEM g conl pas seulemnent inelCcaces, s 40z asliderse il gues
un danger, non seulement pour (3] richesse [de ' Lnion], mais awsse pour les gualre
Bberies en, fimalement, pour kopaise (p. 12 du hvrg) [-My central chesic iz rhat
ERM and EMLU are not unly inefficienl bt alse wodemocralic: a danger mol mle
0 oug wenlih Tur 1 que Foarr Treedons and, ulirnatzly, ol peaca.|

I convigw dpomrs qus Pavas o b dEcson de révncanign crensrizvenl
IMaboutisstnent de Lo procédure dusciphinume, donl bes 2@l Oeaieml su s g
connbts dg Pincdessd qarée MaffiasConumggina, précing, promt 24} Chr, ainsi qutil
reszorl de Lavis do consed Je descighme, e cequéraod ot BHomemie cagess, o
de son anditiren le 3 décembre 1993, que, pendaoy plusicurs années, 18 wrine la éLal,
Uans des docwments cédipss dazs 1 cadre deoses Denclicns Je shef de Pueise 10185,
wils gonordsnicns gu'il dviin déresites dans les nTiemacicns de o Comniession 2
muLliene ECeioigque S0 mon@laiey . Bl gue, wses libilyass o0 pogposiions s éaom
henriées 8 'opposingn de s25 supériewrs, il avail decidé, el doome 1 unpucline
wildle du sel en guszhcn @ 1 daagsr gee I poliigque poursdivie par i
Commizsion compansil poue L fuluc de 1'Union, de les redee pulhguess. Kien
yoe, dans sa efpleque, e pequdrant ail comesiE cos Consedérannns de Lavie du
conseil de dscipline, O v o4 ke ofanrnein: Je consiier guelles anr cliirement
confirmées par be proces-verbal de san aodicion. dan il ne conlzste pas le coantent
(vorr, poécisement, po 4 a7 da proces verbal d'aedionn).

A repanil deces Emens. [a movivaenn de Vavis du conseal de dusciplioe 20 di 1
décision de révocation ne sauwcaenl, par conséyueol, Ere consilérées comme
HiSuTizardes sur & poial.

Cuaod 8 13 ihese du reguéranl selon laguelle Ie consetl de disciplme o' deraig pas <id
21k mesyre de pracéder i un examan séricny de fus ses arguments, £l ne saurdil
non plus &lce asccoellie, Dune parl, il oressocl clairernent du proces-verbal e
["auditeome oo pequerinr que cehti-ci i evpose Tensemble des arguments developpds
dans ses mémowces déposss aupres du consenl de disoploee, Je worie que ve decier
i g prendre conmamssanee Je raug les Eldments invoqués i Pappui de sa défense
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Davere pan, il efulee de e qui pricéde que, conformément i Pardiclz 7 de
Fanmeese 1X, 1'avis du cons] de disciphine idlique de mandne soibsamment prégise
Tes fails roignws & [7 charge du cequérzem <0 ks coasidémmions 'avam amead 3
recommander la saptrion de la rfvggarion, el on répondant aox  argumencs
gazeaMiels souleves pemlant la prucédure

Enfity, comple =i 65 Elerments eaposés i-dessus, upd viakwinn i prncipe de
buanne adtinisi racinm ef des drnies de L délense e saurail #re alkErude au il que
le cuaesl de discsphoe 1 dehibére e quar mfme de [Faudman Ju egueécanr, wne elle
crConaase £nr de npulre & démantrer Que Cfr organe 3, au comdramre, ae de
manere diligenee. 11 conviend, o oure, de constaier que Paas duoconsenl de
disciphine 4 & dEfinmvement adopsd el jalrs pprés cene asditing.

[ décomle de ensemble dc s considérations goe e moyen doil Stoe rejond,

Sk e dronsfeme mena, Ied de g seolonond el eericle 1 du grara
ATZuten|s des pharnes

Le requécant estinee e avis do consei! de dissphoe er la décisinn de révocalon
sunl lond#s sur wne inteTprécaion erronde de Lachole LU dw stimun Cere disposicion
aurait poar algel non pas Aierdne ase fageinonaires de percesnt des drons
d'umtenr du fail de la poblicddion de lewrs cuweriges, mwg dg garane beor
indépandance en leur Qéleodan ¢aceepter des insruclions de persannes exléneures
8 lewr institvton. O, en poreevanl des droils d'aul=er, le ceduerdnl ne 5@ Serpit whis
sous 17awnoricd d aucone personoe estérieare § by Commizsion. Linderpeelation
domwée, en 'espice, de Pocticle 11 da siaom serait d aoaor plos emongé: gu'elle
comluirait f interdice roues les réinenératuns de guelyug souncs eaéricune que oo
Sl £ ce comprs les cevenos de saleors mobiligres, €1 serdic, dés lors, cuntrare
a I"article 1" du prorocole additionmel n® 1 ode Lo convesdicn eolopesane de
£a0 v erarde des droits de "homme ¢ des Yiberds fondare nlales fo-aprés «CED«},
relafif au drgil de proprigac En oore, une delle mterpeédalion Serail e ooniradiccien
aver la prabgue de |3 Commisswon. goe werait dtadmenro ks perceplione de douirs

[1- 47k




CONNOL Y s SRR I

d'avteur, par les forwdumnaires, poer des services rendus lors de congés de
COERVRITRE Q38 rhdanel e,

Dans sa 1eplique, le cequeéramt soutient yue o Commission elle-mimse reconmain
Labzence de gravite de Paifiacticn allégude en wdmemant que ¢& Tl n'aorat jimais,
8l el ppbiaiog la sanctiun de 19 révacanion

La Commssion smuiem que. Jans le mesues ob la pareeption de Jrodls d auleor
WAL cEiTes pas £nlraing, 4 elle seule, i 1dvocalion du reyuérant, le fzr daveir
sLeEpld cette rénnéranion d e Seurce extéricure 3 1'instinrion n'en @ pas s
cornairg & faclicle 11, second alinép, de sind. Contraceme=m 3 la chese du
requerand, il ne s agirait pos U'om revenu assimilable 3 el prosendant de valeurs
b ligovs. mans d une rémUnEracinm caicrisu e

Apprécimion du Tkl

L'arcle 17 du siacut despose:

«Le fomcrinanire don acqmiller de ses fonclions ot eEplar sa pandikice en avao
urmyuernent en voe les incérdes das Costumautés, sane sollicieer mi agocprer
dimstrucnc ' sucun gouvernement, zocoried. CrZanizalian il PeEoing calérivun
@ g sl lion.

L& foneranname ne prul accepoer d'ageun gouvgErnemsd i dauone  soecoe
ciltneurs 3 IVinstineian & L e i appacuenl, sans aulorisaion de P[AIPN], e
diztnciion henonfigue, une décoranon, une Taveur, an doik. oig ER o, e
Yueljue oalure qu'ils soiean, saul poan services cemlus St il sa numinadion, sout
AL ovoues oum congé spieid poar service miliaice oo rannmal, ¢ Ao riire de els
STV ICES,
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Cn Iesplce, ant 14 conseil de discipbne que PAIPH onl, dans Vivis of o d6¢i50n
tles revocalio®. relenu ooe waclation de oo nele 1 b do stamoca la charee de reguérant
Lo déunsivn o révocation reléve, en paroiculior, gque <M. Connelly reeaanac avair
percu les droils J'auleur qu o ool £ piyés par ses Sdiveurs en contrepartic de Lo
pubrhication Je san uvinge,

A et egard, Il ressond des déclarationt do requérant au censedl de Jisiphne. @insi
aue de I arresianinn de sno ddinewr qu'il aval alors produitg . ué dcs «Topalnese wur
les wenles de som vuerpe Wi Ont effecnvermnent G versées par ce decmer, D2g lars,
ne surnil &¢ sceuwnslli Mareumem do cequérasl selan legquel 1amcle 31 du staiur
rie seranl pas vade, wu il que i pereeprion de cen cEmuneratas 07 e iguain nas
qu’ il P sas Finflucoce d une personne extérieurs & $0 iNSOMLnL 0*sppanenance.
Cn elfel. wre telle argumeniatnon méconnain =5 condinens: objectives de la
prohititipn prévee par UCaricde L1, second ol do soond. 3 savoir Pacceplalnim
d'une cémunératiun, de quelgue nare gelelle soit, de la pan dane porsonne
esiEriare & [ msncunion, sans aularicabon de PALRN O, force ext de constaler gue
cos condinions Eaent réunes en 1'Espieg

Le requérznr oe peur walablensent souscain que celte intetprétation de [aricle 11
secund alifngn, i sian comduis 3 ooe vidtation Jdu dieeil de pooprgtd ol qutil ese
comsaere par Particle 17 du prolesole wkditinmoe] 0% 1 ode o CEDI

Toue o whord, o coeeod de relever qatil n'y & o0, en Tespéce, queliie d1ene
dion de prop @€, 11 Commission noayam pas piee le regeérane des sommes ga'il
4 pergucs on TEmMUmETAlion de 0N ouvrage

[0y a liew de snuligner, en oolce, que, selon [y poresprudence. Leneroce de droiis
[endamentaox dels yue Je droil de propriclé peol lce Suknthis & day restricoons, 2
eondition que celles ci répondent 3 des obpectils d'nrér géadral poarsurvis pac 13
Communamd ¢ pe constifuznt pos uoe intervenron démeswrée of nMoldable porcan
antwiote 4 la subseance wamne des diciss garantis {vour 'arrér de la Cour du L1 juiller
389, Belnader HE Kralifumer, 26557, Rec, p. 2237, pnim 13, = o uespridence

I - 4




[T

[N L]

v T T R w1 PR T T

Ciwel. O, les prescriprigns de arlicle 11 du sia, dund ol résulie que e
tonclionnaire doir pépler sa conduile en dyant uniquenent onowig Tes ot dys
Communautés,  répandent au suesi  léginme de garanlc mon  sedlement
Uindependance, s aussy la lovaoé duy fuoneoonnaire § 1"Eoard de son jnsmutm
Ceonr. & ced egard, Tarrés du Tribwnal du 15 mai 1997, SeCormmission, T-2730,
ReckF p. T1-289, puimis 118 e 124, ci-aprés van@l MoComnmssionst, sbjecrif dom
la posnizuite pust e I*incon sEnicm e oblenr une aoerisaion de 1A 1P% puur
la receponn di o summes  provenant deo soorces ealgreures & Uinstonnm
o " appacle e .

Larpumentmion du reguéranl selon laquellz Je wenrguernent nétain pis suffisaemgn)
grives pour entrainer, & lui seul, s révocation =5l dénode de peinende dins 12 cadre
du prézent anaven, oo ove gu'ells n'esr pas nen plus de paluee & oinfiroer la
sEnEatLon Ooun o wguement i [ obligalien en cause. La questind de spenr s 19
LCTON DUprEce i disproporiionace reléwe i Aikidne woven el odor #lre
exammde dans e cadre de celui-cio an regand de Mensemble des Ri roproo b

Chuanl & P'zsislense pedendue d une peatique de 12 Comission consistane 3 admetore
la pergepinoe i droals d'awieur, pour des sérvives rendus par des fonaicnnaies oo
de congds de convenange pergonnelle, foree esc de consaier geoelle woest srllemene
démoncede. Cerrs jrguiacdlanon nesn, de shgoil . pas perlinente dés hers gu'il n'es
pins il gué que la pratique cn gqeestion oera vis® la publaation d'nusrapes atavan
pis regw Caunorizatien preéalable wisge 3 Uamicle 17 Ao saon, Le regueranl e
aofiel] dune pas guil exisaic des assucnces ufoeses avanl eventuel lamem pu
voéer. dans someochef, des espérumees tomdéss de nooopas neorr & osolloer
P Aungrisatcd prévoe & article 1L do scowm

Aw vu de Uensemble de cos Sémencs, Te moven doit éne jejeld.
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Jeer ¢ ecerrcme gurvek, (ied de L2 woedarion de armicle 12 die seatur
Argliments des pidies

Le requéant [0 vileir que e priel congel fant ure viclaion de Tacticle 1F dw stato
es illizcie ag mod q’il csr confraire dn privoipe de lo bberd JCeaprossion,
cunsaced explicilement par Patticle 10 ge 3 CEMH O Fnocflen, Vineempoéalion de
Paicle 12 do s A lpguelle & procédé CAIPN conduirat & ineETdire an
lumecticsnnanre toute pinion personme e, meny en denors du cadre profesicnel. La
Jizprudence de b Con euicpécnne des drons de "homme dévaonierait 9 8illenes
gue la libernid d'expressicon d7un luzeiunindire e pear e hminte que dans les cas
visds f Farncle LB, paragiapne 2, de s CEDH. Or, aucone des exeplinns visées
& cet anicle n'aveaic & invoyuée par 1TALPN pout justifier a sanction inflipgés.

Par allewrs, oo preet mangquerasl en fad, L'ouvrsgs @ galse constimerait, ol
d'alord, wn travadl daalyse économique, Panalyse n'eacluant ewefos pas b
polémiguoe Enseiive. il ne serail pas Elabl gue Uaiabyes coognig dans snnonuvrage
exl contraire aux iméréls de la Commnauré, ' amant plus que Ie regqoécan oy $'e5
[As oppose ans wbregrits daoraig Comoie Faoestecwent, au conkeaire, e nomes
vnernes quil wedic Eluborées, 1| se seranl oo fonfarme sa devain 4 assslindg
o cle gonseil i Erain Te siem, en wero de Caclicls 21 do stale, 0 signalan & ses
supérieurs le caraclere daogeteux dee mwerens choisis poor pacveor a Llhion
Loonomiqua e maneraing

T requésam ceome que 13 Commisswd dénawre [ pange de Cobligation de
Ipvaule  En elfer, celle-cr ompliqueran de da pare o fonclioucdire uoe ol e
leyauré J Fépand das rraiés, mais pas un hen de eonfianee personmed dank
I'minstivalinn qun Vemplowe. Eoovutre, le grief airé d'une vwlation du deviir e
[yt wizerat, felon la puesspredence. Uacicele 21 du seamon Grrnd WillkarsCour
des commes 15, e non Varlicle 120 Aucung vieladon de Tanicle 20 do stal.
Mavanl £42 fumoulée dans le mappart de UAIPN porlaol saisine du congedl de
discipling, il ¢n résuleeraic unc extension inpushfide d2 [ poocedire deciplindine.
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Quanr sux aéférsnces de ta Connmissiun aux ohservmions Taites dans son |jvie &
I"égard e cenamnes personnes, be toguéran adtorgue que m 1 avis dy conserl de
discapline i I décision de révocanion 11'cot Enalement reeny Iy griel. [urmobé dans
le rapport de UAIPN, ¢ Je I'eastence, dans soo lere, U auagues PErsimnee ] les
désubligearees non éluvées. Cos olépéretds de plumes cant wbervenues dans un
Lonresle  analyse onnomigue, lles devraien, de o SEon, Stee distinguces des
uuezs e des diffanatione qui faisaent Cobgel de Iatedt Wellimme'Cour des
compres |, dane Begquel 13 sanchen intligse dil en outce. plus modérée qu'en
I'exprice,

La Comenission faic valoin que Be griel recenu i 1 encontre du requérant. au wire de
Paricle 12 du stiul, vise aussi plus largemenc e manquamenn 3 1'obligsion de
Iy iulé Twcoumbane s, Mokctunnaires 3 "Egard de I'mstiiution qies 1&g emplow,
ubligalicn donr dunocle 12 du slawe congfimerad, 3 1'insor des aenicles 1] el 17, une
manifaseanon parliculiére (arrae de 1y Courdu L4 décenthre (966, AlEicr Pasdemenn,
3ife. Bec. p. £33, a0réis du Tobunzl WilkiamsCour des zampees 1. panne 72, o2 du
F mats 1996, WilliamsACour des compies, - 1463, RecTP p 12129, poonls 93 or
9%, vi-aprés «arrd Willkeas/Cour des enmpres Jhe).

Dans ce comlesle, Tarpumeneadion du reguérant mézennniail i lail que la lihend
J'exprezsion doir ¢ire conuiliée aves ks limites (mpusées pac 13 relmion de vl
el le siaru de (uncliennaire & sappaser méme que |3 CEDRH sud dieectement
applicable. la jorisprodence de La Cemumission e de by Cour eocopéenne des draits
de 'homme zenfinneral d'ailleurs que b révocation dun faneienoare ' Elanl
aapting publiquemen, Je fagun ancumpatible wvee g fonclien, n'est nas canwaile
a l'anticle 10 de la CELH {arrées dw 28 qudl 1986, Kosick?Allemagne, séne A
2" 105, et du 246 sepraanbre 1995, Vogl'Allemagoe . série A o 3230,

Fagissanl e Ts nature méme de Vouvrage, by Commission esome qu™il sagit d'un
reci a voodion polémique. e non d'en ks d econumie Elle renvoie, & Ll
d'exemple, & plusesurs exwaiz du livre fannese 3 oo mémeire en dédense) o
seuligre que fe requénanl lue-méme a qualifi¢ son hivee de spolémique duns un
anicle pary daos b quatidien brinque Flre Fmes, le 0 seprembre 1995, Le livrg
compuTieraic, novamneed, des obsoreanoas pejuraives 3 Uépand de cerlains

[l - au7
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resprinsables de époyue. conaoes [Parresie aicnt comains passages dant leequel 3. pan
eoenple, 1e chncelier sllemand H. Kot eo qualife e ~Bizmarck in 2 cardigins
ip 337 du livred, le Prenmer minste britannigue 1. Mapor e sclueless anatiene-
(p. 126 el 2820, e1 e présilent de 1 Commassien 1. Delocs, do memeur (pe 710 ot
wEurgracisie {p. 294), oo dermier éranl e oulie a3swilé &wn éconamiste wic (=Na2i
pratessars [po 230 Sermen Epalenent formuléss des apprécialivns 1oN Soayees
sur, oeLarment_ le préendn -rale ambign. de i Coer de jusice des Communiulés
ENEAPSCNRES (p. 208y ou Le T yue le personnzl de 13 Commassiun $ecain LoaLaurs
I+ défenseur des (mdréis francais dp. <1 Enling, Millstralion choisie pour 4
enuvermere du leers seral ddlcdemend compitibla avec Uabl@gaton g2 1om 1agnelle
i s'aziral d'un ouviage dlanalyse économigue.

: Outre le carattre insuliant de Cowvrage. Ja gravile du mmbguement du reguerinl 3

sex alblipanicns statwawres résullerail du fain que, par ac livre, il se serink opposs, de
manitre publgue, & la politgues quil avait Ta sespongabiliid de pramousair
L'arputent selon lequel e tain daveir des opinions persoonelles now cenfoemes
serant incerdic gw sewn de ln Conumissaen seram égalonnl Jdnué de Ermdement.
Commne Latesieraicnt [es nones prodoites pa e ayudrant Jui-méme. les upinons de
oo dernier Ecrenl 96j cunnues dupitaann, sans gue celd adl jannis donng liew i une
proceduce disciplineire Sedl le farn avoir pong ces idées sur la place publique
AUTAI Eré sancrivmne,

Apprécsinn du Tribuaal

Aus ietmes de Parocle 12 premier alinda, du s:alue, «0¢ fonsnisanaine doo s abstenr
de ol aete g1, BN parncalier, de ook expression pabligue 3'opimens qu puissc
poriEr acine 3 la diaie de 5§ fRnciions.

Selon woe jurisprdence crnstante, cetie disposition vise, Loul d'abord, i garandis
que les fonclionnaices somnuaoautaitcs préseniend, dang 1ol SOMPOFETRELL Lk
Lstges de d el conbeone i la conduite pacticulidgeemenr gorrects et respectible que
"on es e droin dratendee des membics d'une fancoon publique iovernationals
fareéts oy Cribuoal Wilams Cour des comples (1, poinl 65, NeCormmission,
point 127, et du 17 EEvrier 1998, COCES. T-LR3/%6, ReclP p. [1-159, pont 3%,
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Cr-aprés =aredl LESCESs). [ en résule. potamment i dex injures eaprimées
Publiguzinent par wi feozlicnnaire, e porlam aiemee 3 Chonaem des CeSnILNeS
auxguelles ¢fles se rEEreon, fonsiluent on son me atbnle b thpnid dis [a MuncLion
aw sens de Uanicle 13 premier ahada, du siaod [ordunninee de la Coor du
21 pamvier 1937 Williims/Conr Je. compees, © 156596 P, R, P LI2IR poanc 21
arréas Wolllams'Cour des comples [ puinl 2& o 30 el WilliarnsiCour des
vimnples 1T, poonn 46

En Pespéce. i ressort du dussivr o0 des eximmrs du livre cilés nar la Comiissina e
Pourrags Iigwws conment de nombreuses allimaonns dgressives démpgrintes. et
SOuvent muricuse:, puranl ansmte i Fhonnoa des PErSONnos o des enstioeions
e llies elles st réferent. el yui oar comnu une publicig jnporane, gL
[l vouwe de presse Conerairemenn 3 v que précend ie reyuérinl. los propoe cilds par
la Commisgon, £1 visés daps e rappor e ['ALFN [Forra swsine do conggrl e
ﬂi.i{‘lphllt, 0= SalInL @ar] £ qUB]iﬁé& de 5.|r_|'|_|'_|[|:-_". --||'::gé|:-2q.;-5 de plumes, nes deiven
Elre 2OnSRIECEs COMMe Lt conslinifs, en son, d'One aHemle & la dignitdt de 1a
fancLion.

Lracgumen selon leguel ni le cunseil de dezciplene ni ' AIPN n'aurment finalenem
CEICI Ce dernier griel poiar jusifigl s3révocannm esl genud de fondement  Tows
dewx ont, e elfel. expressEment consid&ré, dans | avis of la dévizing de revocalian,
que < enseroble dn comperiement de 4 Connolly 2 poié ateinle 3 la digning de
xa Jonctines . Le fal que des 2 uiznls du liore ne so9 pos cués expressis werbls dans
I décisiom de révocplion comme ils I'#aienl dans e sapport de PAIPN R Laal
saisine o comsed de disciphne me sawraor, dés lors, e infarpagle cwnme
impdwjuany 1"abandon du grief tire d'ue vielaoun de Faricte 12, prenoer alinga, o
slalut. 11 2a est diaomne ples aina que la déosion de eocalion consiine
I"ahaunissemenn d'une pracedure disciplinaeine done les odémails #lawnl suffisammen|
vonnus de inkdress® ot ao oo de lagueble, ainsi gu'il cessort des proces. vechaux
wELRES Al doszier, celul-vi o #u 1oecasion de §'exphiguer sur Ia leneur des propos
senlengs dans som livre.
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v 4 liew. gnsuite, de soubpner yoe Particle 12, premier alinda, du staiul onstine,
auw mEme fitre gue les articles L1 er 21, Pune des expressions spécifiques de
I'oblizarim e [oyauné qui s smpaose 2 ot funcaonnding Qeor Parrgl B oronssun,
paing 12%, candinmé sur puurs pa ordoaance de 12 Cour de 16 guiller 1995,
KiCumisson, 252797 P Rec . 1-48740. Coonaienem 3 e que fui vilore L
requéranl, il re sautail fre dédul de Larén WilliamshCour des comnges | que ceste
obliration découle du seul dricle 21 du sal, e Tt avam snuligng. dioe cel
aprén, que | obligatinn de loyauié constime oo devoir Tondaoental, i inenitbe a
tont Foncmanonre vg-2.vis de Linstimoom dunt il rekéws 85 de 225 superseacs, «Jdom
"articke 21 du siatue est une manilestian parlicoléree. Par conséquent, dnic élre
reperd Targument selun Jeyugd I"ATPN ne powvanl vidablzmens eetenir, 3 P'encontee
du reguérant, une vipkuion du devors de loyaung, au motit que le cagppoft prran
sapsing de PATPM ne Lo reprochait pas une vanlalion de Uarnicle 15 du sralol.

Dre memme, dacéore repelee [1 thése selon laquelle le devor 4 Toyuts nimpliguerad:
pas 14 preservation d'um lien de conliame persamnel entez e luaxtivmnatig o son
iastingion, mam seolement wie lavaud 3 Vagand Jdes tranés. Tnocffen, Doblizalion
de loyaute nagose non sculement que le fodcionndire concersd s'abstenne de
condiites auencmoires & la diwmré de 13 fonerion &f au respecy Ji 3 P instindlion 1
3 seR aulomss (vt ma exnemple, arcs Willaos'Coul des comples 1. opoant 2,
et aeeéd dw Tabunal de 18 jun 1998, Vela PalaciosrCES. T-193/%4, Reclt
7. 11-592, paint 43), zuns Fgalemeny quiil Fasse prevve. d'anmml plus 570« un nrale
Aevd, dwn comparement au-dessus de faur snapgon, 1bo gue ey lians de cnnliznce
cxistant enlre el instimbnn ot BUi-mEme SGienl UJOWCL  préséTeds  (arng
NCammission, poing 124}, Or, én 'espéce, il comeenl d cappeler que I'ouvrige
litipaeux. oulre Ie Gl o' ik pampaoelaic des propos poitant en 5o allecue # ba dipnue
de la fonction, exprimail publiguermnent, amsi quoe 'AIPN Ua constate, ane
gpposition fond aneodale du Tequérant & | poliligue de Camemissian quwil avir
pout (e ten de menre on e, i savoin la réalsalion de "Uninn coonomigue el
Motgeing, shiecf, par alleurs, fssigne par le Lriit.

Le raquéram nc sawraic wolsment ineanuer, dams ce coulesles, une violalwo du
principe de la hberté d'expression. 1 resson en effer de B joospiudene en l
iatere gué. 50 13 hbered d'expressan constine un droe lundinyenal dom jousseos
égatement les fonclommdimes commmoanaices Garrél de a Cour du 13 déccmhre
LO8%, Ovrws &0 Trasee/Commassion, 100748, Rec. p. 4283, poinc ). il n'en
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desneure pas moins que V'amicle 12 du statul, =] quiimerpefie v dessus, e consotoe
Pds une eneeavd 5 b liberte d'expression des foastiornmores, mais impose des [ings
raisoniables a P'exercice de oe drot duns inecén doosereice (armel ECES.
puoinc A1),

Il 3 & lieu de snuligner, enfn, gue czoe incerprémon Je 1 arncle 17, [wenniar
alinca, du galut ae suoeail dre puse o cause sy moniloque, en espéce. L
publicanan d= Fouveige [igeess esl intervenue oes Lune pérode de eongt de
conveRiue personmelle. A cen dpand. i résulle de artcle 33 du ostalol gue le
cungss de comeemsnce pegsanmelle constioue 1'voc des pogitons dans Tesquelles, peu
ctre placs i fonvuonniuie, de sone qus, pendaed cetie péciode, 1 initimsé Jemeu e
soumes wuk obligaiens désouln du staoo, sauf dis posirioms conlrames eLpresses.
Laricle 12 Ju stoul visanl wous s fooclionoares, sans disingwer selag lear
poshicn, wne wlle dicanzlaoce oo pouvain, des Ines, esandier |2 requérann des
nhliganions yue lui wnposent cec anicle 1 en #5000 aulanl plus unsi oo le raypa
A0 par 1 loacoonnimin: @ b digiole de sa fonpoticn e = Lo pas aw momen
pariculior o0l exerce elle oo telle ke sgeéoifiyns, mens s umpose 8 lui en e
SNz (arcEL Williams Conr des somples 11 pam 521, 11 e wpody i@ de
"ulligannn de lavaun, laguelle. selan Lo jurisprodencs, e 5 aopose pas seulemenr
daaz La realizaiun de tdches spécifiqme:, sy s'#lend aussi @ loue la sphéic des
Telatwons existant cnirg e Eenclionnaice el insciwion Caeréts SWilliwmes'Cour des
cnmgecs [, poant T2, el LHCES, poioc 47

Au vu e Mensemble de ees @léments. UAIPM a o Seairime e wr comsiderer que e
FECUERANT fvanl. d¢ par son compoelement, qui i duenlé de sa tonclion 2o nomin
de fapon accéparable la coafiane: que lo Commission escen diein d'exsiger de ses
frrnanntna i s

e 1 s ensun que fe moyen dein ére rejeid.
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S de cimquiidme mivpeir, (e ale fuopioleied o Datiely 7 o it
Xor la winlation de I'article 17, prémier alangn, do sraon
- Arguments des panlies

L+ requérant snaiicm que le gonseil de disciphme el UAIEN O graam, G, go'il
avart violé le devar de discrétion, peéyw & anele 17, premier alinéa. du statul,
dans la mcsune win, pinsi qu'il 1 avair Jémaners Lo de la procéduce, s nfoomaticns
que Ie raprom de UATFM Lo reprochail 3 avolr pulelites dang son livee provenienn
Je scurces pulliyues

L aépopse 3 1 argiureenr de 3 Commisaion selon legeel cg oniel p7a pas o rekenu
dang la décision de révocaton, D reguerant <o dédoit, dans 3 réplique, qu'il » a
ligw de vorztater Pabandon de celdi-ci pae PAIPN e, de G, uns agpravation de la
sanclion recommandee par le consell, puisue | nenhre d'insriminggons SLIC g
ridot Thns Lo mezore off 1"ATPN conenue de mobiver les rasens specifiques pour
besquellzs ¢lle 5 e coarée de Paves du ccased de discipline, i en cézulleran gue
la dérision de revocalion est entchos Lwn défaul de motivalion sut v¢ i,

La Commussion spubent que le priaf oité d'one violaoun de 'article 17, premier
alinga, dw £1aruc 1'a pas £2 roeenu dans 1a décision de révocarion el en dédul yu'il
n'y 3 dene pas lieu de se prunancer 4 2er égand Fn toul éin de cause, 1"ATFN ayan
infliged au requérant 1y sanptnion reconumandée pac @ corgerl de diszplme, el me pas
une sunchiom plos prave. sa décision pe §aorsil 2re eorachée J'un JLEGer de
MIOCTATHORL SUT G prainIm

- Apprésiatiun Jo Tribundl

La requéranl @iyant pris acee, sant dans sarephigee gue lors e Paodisnce, que
I"AIPN n'avaic pas retenw contee i i manguerrenr au devoir de disorélan dans
la dévasaum de révucalion, 1@ guef rieg d'one vinlation de Faricle 17, premier alinda,
du ST 50 dewaju 2a0% phicl (voir, en oy sews, Uargen RICES, point 3.

(1. MR
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Sawmssant du grief g J'un défane de malivahen de la désision de FENCCALI, kT
dutan qu'slle s'écarlerail do vy du conseil 3¢ discipline oo aggravanl la sanceion
inflipe. al n'a dié soulewé qu'ow srade e la réplaque ¢l cooformément
I"anticle 3. paragraphe X, dao réglement de procedure. 1l doil done @tre Teje
crmee aececevable &0 Gl gus meyen novvag soulevé oh conrs dCmsiance. Eo Lowl
clal dz couge, i priel o poorrait étre aceusilli en 'espive. [Fune part, ol 25l
cotitinl que PAIPN o anllige au requécant ks samcrion recamiaindeés par Je cnaseil
e discaplioe. & savoir la révotaiun sans peie des Urons 3 pensin. de sorle
quiiucun sarcreit de molvatinn o'éeal nEcessaire Baune pan, il jesson du
desziems noyea gue IPATRY g saell samment cxposé. duns Ja décision de révnealion,
les rinsuns pour Rsuelles elle cximil que e comporemen du Tequieanl, de par
sa gravicd, codanl smpossible le paintien 4 one e lcongue relaning e rraval aver
[a Cemmmssun.

Ln cornsiquence, Ja premicre tanche do mnven <ol Siee rejeude.

Sur la vaelation de article 17, sacoed aliné. do st
= Arpuenends des paale:

le requeranl sowtienr. en premuer liew, gee I'imterprécaviog Je 1'arcle 7. secom
ihoed. du sesl. sor laguelle sony fondés Uavis Ju consed de disciplioe o la
décusioah J& révacaion, st contraire 2w pringipe d= 1a likrod e RpPIESEIUR, ConNsa0ng
pir Larticle W) Je la CEDH, dans la meswee giv elle cunduit & inrendine, par
primzipe. rowle publzacion, Or, des enraves & B Ubené d expresion ne secaiens
autorestes que dams les hypothésss escepliomwelles fnumérdes & 1 anicte 1,
paragranpks: 2, de la CEDH, doal la Comemission aurail ocanmons adnms, dans 1a
décasaen de eojer de b céclanation, précites, qu'elles noeéient pas applicables en
Fespeze Tds lurs, Pimerprdlatum selna laquebls un fonclionnaire deveait abienis
une aukarisatkng pogalable pour oue poblication quelle gu'elle son. ex dehors méme
des cis viests & Porogle L0, paragraphe 2, de |3 CEIH, constimierat une enrave
arjuzdidide & 14 fibe e dexpressinn

M3
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e Selon leorequétanl, cene dpdlyse mesr pas démentie par le fail gue Pacicle 17,

[EX]

geand alinga, di snamt institwe wn régime O aatorsaiion préalable. dans la mesure
v el est aanee perms A 1 nsnmunion Conernse o' EXErcer ume censurd o limies.
Far aillenns, Cargoment de Ta Commission, ssiom leguel [8 cas d'copooe ne relésvering
pas de l'acticle 10 de o CEDEL dés lors que DAIFN esl ndersenue @noqualin
drermplaveur, el now en rnr qo'auprie publique 3 Légard de iers, serail ercons, o
madl que, seler 1o jurisprodence de lo Cour européonne des dronts de J"hoemime, lcs
lumctionaares peovent se provaloie de [a CEDH en leur quolitg de fonabionnare
varigt VopirAdle g, pedcid).

B second liew. e icquérant soucent que Partide 17, second alinga, du stafug st
pas applicihle aux Jooclwaunigs e congé de cunvenae personclle. En eltel,
dans la mesure i seul e premier alinga de Panicle 17 du statul précese oque'il
s'impose au lonclionnaes apees 13 cessmion de ses (uowlions. | o0 résulierids o
A ani gue 16 geeond Alings du méme aricle ne 5 appligue gu’aus Tunctaonkine
en azivilé, Cetls inferprétalion waam 2onfirmée par le Tl gue Faricle 37 du siEw,
celaml & lu position du fongionnaire en détachenenr. dispnse espresierneot guo
eehi-gi reste soumis aox cblicalion: qui lei incombent én ason de son
appartenance & son anstitution d oligine, alors gue "articls a0 di seatut, relaur 3 [
pagitien du fonclionnare on congé de coaveninge Persnonslle, T cONNENr anzine
dispositinm simolaire.

Le cequeranl soucwent que, <0 £1a de cause, i éail fondd @ croime en eore
interprésation de 1atcle 17, second aluss. U siaun, comple leow e W prarique
guivie par lu Commissn. @ U Ie mwnns aw sen de Lo THG I A cel dzand,
pessimad de | auastanion de 1 ancen direceus péndral de Ta DG 1 deposdéc aopres
dw consenl de discipline. qu'one anmarizaion préalabie Je o pubdlivimon 3UEldin jaroans
Devessare puaT les fonenonnaires en conge de convenaice persunnelle Larguimen
de ka Cormizsian, selom leguel L serail flors inonke de densieder awe fncliunmaires
dhe préviser les wetiviids qu'ils envisagene d'exerces Pendant un congé Je Convanance
persannel| s, soruit sans perlinence, diss lors qu il esl seulement demands dindiguer
les motifs personoels du cungd Quant au fanl, nennonng dans o décision de
revocation. yu'il s'&ail déja wu refuser des auorisaton: de pebboations, Je
Cequerans gppnse que des aulorisaions i avaieol auss &€ aeccrndees.
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w1 La Commassian réiorque, en premees livu, gue, Uans Ia mesurs of) 1 eSvocanon d un

(C]

I4n

lonciiontare puur maoqueniwnl @ son deviic ge lovuwd echappe an domsine
Japplication de |a CEDH ow. o0 tool &40 de cause, n'ost pis cenlraite 3 som
article [0, I'oblhigaion d= dermander uoe serors e préatable de publicaion est
autunt plus Jusiifiée gu'il s'agr d'une mesure prévennve. e nmettanl aingi ap
loncrinnmaire devater des sancriome. En autre, |'aricls 17, seeond alinga, do satut
wsraurerzil wn denic de publer, paisguun reius doil Eire movivd e 1a mise on IEu
dew incérers des Communaids, cé yur serin, noamaEenl, Le cas Irsuue 1 i
eAprinkie el incampan ble aves les fanchions de 1 interesse.

En zéecond hew. Do Comroissien {30 valoir qu'un fenctionmaire en crngé e
convenance  pereonmellc  cesic sowrs 3 Pobligaien prevae A Uanicle |7,
paragiaphy 2, du s, Jés durs gue, en venu de Parocle 3% du s, 10 demewcs
fitionnaire pendaal vetee péricade de cues,

Cruan & 'exstence allcgude O one pratique apkaeuce 20 sen de by Cornrmasicn,
elle seraiv démentis par le fai qu'dl st wujours préaliblaneot demandé
Eoonceinmbidires. sollicaann wi cones de canventaee personrele dindiquer s el iy
Quitls complent avir pendanl cene périods. A supposer msme qu’one telle MHratiqug
il cxugté dwocem de la TG L e requétant ng puuvail avedr aucnpe cunltane
IEmLimee duns son mEinmen- d'une par, el aurael SUPRRSE Ui promesse speciligue
4 son imenticon; J'aweee part, en admetlam méme gue le préccden o [
Rigrarshigue du requéiam sl Fermald unz elle promesse. £l serai inuppusahle a
ln Commission pmsgu ‘ellz serain illépale ol Snanerain d e PETSURINE NCavam s
la qualing 4'A[PK.

Apprtctalion du Tribemal
Liarcecle 17, second alings, do statwd. dispose:
sle foncriommaire ne dnir oi pubdier o Taire pibligr, seul ¢u en collabosation, un
tenle gquelzendguz dort Cobien se pacache 4 acordilé des Communaotés sans

Vawcrigamon e I'[AIPN] Cele autorisaiion ng pewd dlre refusée que 51 la
publication envisggde esi de narurc § meice vn jeu les indrdia des Commyignles . -
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En Vespieg, il st consant que le reyeérinl o proseds i [ peblication de son
ouvrart sans Jemander avtorisatiog préalafle prévee par Lo dispugien préciiie.
Tomefois, I requérami, sans snulever express@ment wne sacepiion d itldgalicd wisant
A melre en wauee o validwe de Cacticle 17, second ahinda, du st dang son
gnsermnble, considére que 18 Commission 8 prucédé 8 une WEIPrownion e cene
disposioon contrare au principe de s Wbeeld d esprozsion

A ced £oard, o conviend de ruppeler gue le Jroil b la liDercé d expressiun, v
pir actgle L0 de la CFEDH, consome, ainst qu'il o dépd 4te soaligné, un dront
fondamental dont le gupe communauisire dssure |z respec el donl peulssent, en
particulier, les fanerionmanes commnautaines (aeeées puwe @0 Tindre Comimssion.
pecitd, prina LG, oo EXCES. puint 41, Néamocing, il résulle Esalement d"uik
jurisprudence constanme qug les drmis fordamentaun o appardissenl pas comme des
Prérogimives ahigluzs, mais peovenl cempors des reswicions, @ condmen gue
celles—i répondent efteclivemen & des objeciifs 3'inérél general paursnivis par la
Commnnauté ol no consient pas, au regird du ban poursuivi. wne ervention
démesurée ¢l intulerikde qoi poererain aceimte 4l substozey méne e Jros ansi
EArRNs {artérs de la Cnur Ncheider HS Keaftfner, précig, poim L3, <0 du
5 polobre 1994, X Comernssion, Te30492 1P, Rec. p. 1-4T37, point L&, arréis do
Tribsmal du [3 juiller 1995, KiCommssan, T-176:%4, RecFP p. U621, pund 33,
el K ommission, poml T2

Lxaminé i la lumeere de ces principes. et b 1 inar de ce qui g €6 fugd o propes de
NMagwle 12 du st (enir, o-dessus. paml D29 el anée FAOCES, poinl 410,
Vamcle 17, second alugi. el ya ] 4 206 ingprénd dans la décimen de rivocnion,
ue sauril Eire considéré somme imposanl wne restostaon jusifiee d Lo hberlé
dlexpresiicn des fonclivioknres,

Eneffel, il gonvient, en premer lisy, de souligner que Pexipence 9'une aulonsilicn
préglable de publicaton tépond & Fobectil Jégiome quiun €508 dvam imail i
Fagtiviid des Commanaliés ne pusse pas porler areine 4 leurs Ll e R
nelamment, comme en espéce, 3 b vépuiion <0 d Pimege de [ une g5 insrininns.
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En secomd hiew, arlicle 17, secnnd aliséa, du stalul ne constie pas wne mesure
disproporanande & 'objzenif 4'intérét pénéral que ledin anicle vige & sowveparder.

A el épard, ol conviens, oo dabord, Je relever gus, contrairemen B oce que
sowdicn e regpud i, 1) ne sauraat Stre déduil de Parnicle 17, secoml aluséa, du statul
yue e régnne daucarization préalalile gutil prévort peemes a Pinstilacdon conoer née
dexcrzor, par ow b, ume censure sang ligies  [Cone part, eo verlu de cele
dispusiman. Pauorizatin® préalafle e pabhealion nhest exigée gue [erqoe e ieog
g 18 fonulivnoaire iléresse envisaese de paher, oo de fure pubiher, wee tatlache
a Factivilé des Commnaneés= T wire pacl. il ressort de cerce méme desposicnn
Ju'il noesn innijmé wucune prohibmngn sbsolue de publiention, mesure gui. en son,
perlerdm atewnte & Ju substance mérne du digin 4 [ libene d exprescion. Foree £51.
an comrdire, de congengs que Partacle 17, wcond alinéda. derniére ploase, du srann
Elabht clharcginent e principe 'ociroi de Vs jzagon de publicalion en disposa
eapressement quunc ekl audrigation e peul fire cetusée que i la meblcanien en
cabge il Je mture i meces en jed les ioérdes des Conmmunautés, e elfle decision
Manr, par gillewrs, susceprible de recours conformément dun anicleys 90 ¢ 3 du
STANLL, i1 e resulle qqu' oo donclionmgite. e gu' o relu s J “maconsaton Lug secal
0 uppise en viokaion des dispositiong Ju slioa), 2 La possibiing de recouric aua
wnigs e dronl gua Juy sont puvenies en vues de soumcnre an eontedle du o glge
sunLLaraulicire 1'apprécianion de 1S ion congceree

Il imprree égalenent e souligner que Iz lomalied oogée par Tanele 17, swoond
alinda. du stalut constinge une resore prdveniee. permmellant, 9'unc pare, de ne pas
melre en [éril gy snrerdts des Communaués er, d'aunre pore, sinsi guog |2 faj) waloar
ta Conmszien & jusle lire, d'évitgr, postéiewenent d Lo poblividion d'un lexle
Meleant e eallss lés  mersls des Communaulés, adomiem, par Uipsoomion
corernet, de sanchwons discaplinaing & Femoentee Jo MOoeionisre avant xerce son
Jeni dexpresskon de waniéne koropatible avec ses fonCrons.

Lo 'espéce, il ¥ 3 hew de consigter que, dans Lo décmon de révacation, 1 AIPM #
reieme, & Pénconmire du requérant, sn rapougment & cels disposition aux maotds,
d'une parl, quz PintSressé n'aviil pas demands d awncisooon de pubbicanion pour
som v, J'aulee part, gu'il ne poweain jpoorer g me 8l auicrisatien Jui serain
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vifusée pour les méngs ruzons que celbes avane dicee e refus d'aulorisations
Entéricures de poblier ceplams articles ayand wn contenu simulaore <8, enfn, gue, pr
saconduie, e requiiant avall gravemsil IS¢ (o5 atmérds des Communawtés el porlé
préjudice & I'image o & la répualion de I'inssatutian.

s Iprs. 2e di |3 hwigse de engemble des considérwions qui préceédend, il oe peut
Sre didun de la dEcesion de révocatiim quoe e mamguernent & 'arbicls 17, second
alinga, du swant, repeoché am eequéram, airpin egalement &€ reienw en Pabsence de
Loule acceinte & Uintérél des Communautiés, de sorts que o perles donné: § conle
dispaziion par '"AIPR n'agparail pas comme ex2édant 'abjeond” poursunsy e,
partant, cOrme coowraine au prinzipe de la liber@ o' expression.

Dans ces cnnditions, Je grief ré d'one violation Ju droin 3 Lo libee expression dai
CIreg 18642,

L aegurner selan legquel VarDwcle 17, wetond almda, o sy ne serail pas applicable
aux foncrignnairgs €n cangc de convenance persennclle est Epaleroent denué de
fowdemend. Eo eHer, aimse qu'il @ e sooligné cisdessus (wair poinl 1300, 10 résulie
de arcicle 33 du 2o quion fonctinnnaire en congé de coreenance e sonmeelic
conserve la qualied de femoionoars pendind cene perinde o o il demeane dunc
sountis aux ghligmions qui déoaulent du £iaiul saut disposilions @ xpresges Conreines.
O, Farlwle 170 secuml aliefa, Ju srec vge ou Fongrignnaine, sans dislimeaer
sclon la pasition de Vineéressé. Par conséquent, Je Bl que le reguerionD @6 en
vungd de convenance persoonelle lors de [h publizwmion de snn ouvrage ne
Texonéran pas de PFobligaion que lui impossic Mackicle L7 second alened, Ju szt
de sollicher préaliblement une aoorsation d¢ publocnog augres de FAIRN.

Cetie interprécation noest pas conweddce par ke il goe, & Uioeen Se du second alinga,
e "artwle LT, du statof, I prermer aligés da méme anicle dispnse sopressément
qu'un Faamignnaire demenee soumis au dewvinir de diserébion apres (1 cessanon de
Lot tonclisns. Fo oellel, oo luncinndire en posiiil 92 congé de convenance
persamnelle ne saneain Soe assipplé o oeloi ayanc defimiivemenl cess8 585 Toncons.,

IL - 308




k1

[

S INPCA 1LT D DOk 155G

vigd & "wrticle 47 du staal, el g, panant, oe reléve pas de Uune des posinions du
loncononaire, nomécses 3 Farick: 1% du stanl.

Lgl fpademenl sane perlmence Largument & Zonrearin rd de ge que, en verry de
Earriche 37, second alnga, du stanar, le Fanctiunnaire en décechement « reste Sou ms
aux obligalions qu lua incambenl 2n raison de son ApRarEnance J son nsnneion
d'origine.. Froecfer, le dérachament peut impliquer one mise 3 la disposition 4 une
aulre osituien gue Mnsdodion d arigivg (ou d e personne gx2aecaot un medar
anl S o hne smre2 ang iy, Cedle disposition vise done sewlement a délermines
sk e Eanctiennaire concernd demeure dgalement solmis i ses obligatiens stlulaic:s
vis-3-wis de son mEniuiuc d'origne. Avcun arpument oe poud, dés lors, oo fore
didut pour oz qui £51 des abligaonas de Epnclionnaies e posivion Je congé Jde
convenange persormelle, pour leyual la guestion de J'appanicnance A owne aucre
IRSLULION CUTIUTIUNGY I3IES O S5 pOSe pas.

I résnlre de Fensernble de ces Séments gue coest & juste Lilre gue le cnosedl de
discaphine et UAIPH on crenselénd gue T rogedrang aviil viold Uarticle 17, secood
alimgfa, die saatur.

L, la pretendue exisenee d'onc pravioqee: peedcale de= e Chamrmsscn, en Yerla
de laquelle wne autorisation préalable de poblicalion wétanl pas exigée des
foic nopenaLres. #n congé de crnvenance peesinnelle, noese miblemeny dénrentrés par
la declaratinn qu'invogque 18 reguérant  Par fadie déclaralion, Lancien direcleur
penetdl ez 120 01 5e hmitz, en eff2l, & accesler que M. Connolle s"8ar 80 v
accoder, en 1985, La congé de comvendnde persunnelld d'ope année akin de
ravitiller au sem d'une osocolion financidee privée e gue, pandan cens pénuode,
il mavil pag estme devinr approwder les lexies rédipés par le requérant pour e
cumple de celle insituonn, oo mdmee Enchre des observvarons 2 leor fgard. 1
s ense que 1 gumnent n'est pas fumdé.

Far suite, be moyen doic S reen.

I - S
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Xur le sixiéme aroven, ové d7une errewr panifeste o wporécation o e di eTesinion
e principe de proponrohasalitd

SupuneEnls des paniies

Le cequerdnl esdime gue 13 déceswom de révuocaliond #50 enichéic d’ane erreur
manifesre d apprézimion des faig @ viole le princips de pooponionnalilé. en <@
gu'eBe umel Je tear cnmple de plusweurs citconslances aEweantes, & savoir dwne
pam, ses bons 2nus de seeviee, el JTapre pann sa bonne foi quanl 3 Fa hibertd Je
pultlicr pendunl une pénogds de coned de comvenance persomz e 1 sootient, en
outes, que les fancnicomaess affestés & Lo DGO savaien que son congé sl
T'occasion de prépacer um oovrage el gue <orlons o'eatre oui (i e pico méme
recormnandd Je e rédiger. Enfm, 1a savziion soeaic d 'anam plus disproporiwnnds
que seules dey infracoinns formelley aun anticles LU, 12X 0 170 du stane e faiene
inLlialenreal reprochess.,

La Cownussiwon eépond que I8 Far de pe pas avoir faat Nobjed Je procedues
disciplinaires auparavant =s0 inopéraol. Pac olfewrs. il sersr malvenu pouc e
requérant o “iwvogquer sa bonee for, dés lors que, dans sa demamde de conge, celu-ci
meait indigné 4 aprees molifs que celui de Lo préparation 4'wn v,

Appranttivon du Tribupnal

Sclom wne jorisprudence conseante, dés s gue Boorealmé des Fts e & la
cliirge du funcliwowmnme @50 etablise. & cho de b sanevinn adeauals apparicot i
FATEM, e Bg jupe commananiiire ne saogail subelineer Sun appieciaion b cellc de
cetle auluTilE, saul en cas A'erreur mani Fesie ou d2 déournemenl de poevoir (arréie
e Cre=fiC oarenizsion, précig, poine A5, FoCommisswn, pomd 24, WilliamadCoor
des compres |, pood 83, et DVConnrnaszioen, precing, point H). [L coneent de
rivopeler fealement gue Lo déemninmion dz la sanction & influyger est fond<e sut wne
évaluaiion glebale par 1'ATPN de dous loy tails cuactels ©f £ir00nF1ances Fropnes 4
chague cas indwidus], les articles 86 <0 89 du stamc ne préwovant pas Je rppears
laes eniee les sunctions disciplinames indiguées e les difgmcs sores de
iEyuemenes et ne peécisant pas dans govlle mesure Pexisence de circonslances
3geravames L pMENLANCS incervient dans Te choix de la st (and de [ Couc
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du 5 févmer 19BT, FEoCommission. 403085, Bec  p 945 ponn 20; serdes
Williams/Coatr des corpples L, poane 83, et ¥eParlensenl, précing, psaon 245

En lesnece, il canvient de oanseater, ol d abornd, que 12 realng des Mg reproches
U requeridel @50 2tablne,

1y a lixa ile relever, ensolg, que la sunchun infligée ne saurak #re consniénés

comime £land dispropemonoée oo oeomae résglang dtene cocgr marafesce
d'apprécianna. MEme sl e pas vortestE yue e regqueran ayial de boos eids e
wivive, I'AIFN pouvan nfamnoins legionmemenl oonsidérer gue, ew éoacd 3 L
graving des PFaivi rewesog, aun prade <0 aox responsabiligs de reguérant, wne wlly
ciceonsiunce o'élal pos suscephible 3 acenuer 1a saoclion @ inllicer.

Par ailleurs, 'algumen duoreguerint, selon [Equel il aurail o e fenw comple de
ey bonne 1on yuanl & 12 poplées des devaires do Fancrionnaire en congé de convenance
porsannelle, pe poul écre accweilli 1 résudre, gw efier, de la jurizpradence que les
Functwmnmines sonl venses cunnaiire le sata Carréls du Trbunal du 18 Jévembre
L9, DafliniCommission, T-127494, RecEP p. [O0-1197, poinl 116, et do 7 jeille
L99Z, Telehin & o onaission, T-116504, T- 212/ T- 21296, BEeclP p. T 37,
pownt 59). de sorre que lewr prétendue ignorance des chlipations leur incombane i
CELlEE e SOUTL Eled cunstiutive de boroe Toi. Loacguaeenl estd'amant tmons
lande en D'espice qutl o5 adimes pac le requéranl que ses Loll@pmes Connarisa ml
on mtentiun e preparer ouviage Wgwos peadail sl conge de conmveiate
prersuinlle, aturs gue, dans la deinande gutil avail sdeessee 3 1 ATEM en applicahicn
de Mardicle 40 du scatee, 8 Avain indigué 2 auwes moofs gque B prépiaranon de oz
cuvrdpg . Brant doaé Gus de reles dECIacaiume Sunl conmrames aux ens de 1oy
el dz confiance qui doivent répir les reloions enlrz adminiziration cr fnncoonnaines,
el i iliabbes aved [MepTilg eanzde de oot fonclionnaies [voir, e &g 2us, Accdt
MUConsgil, précig, peyinr 21} PAIPN poovar, s lors, fongadérer & juste ire que
I'arpuinent Ju reyuérant, concernand sa préendue bonne fow n'olal pas lumdé,
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En conséquence, l= moven doic &ore repece.

Sur v vepiléme mioven, Hré dun dalnurnement de poraveir

Le requérant fanr waloir quun ensgmble d'indices démonter Pexistence J'un
derovriment de pouvorr L invwgque. 3 oot Feard, Des Jdéclaralons de coaing
membres &g [y Conmission, qui démentreraicnt que (¢ chain de 1a sencoinn avail
depi & décidé avane T'ouverure de la procéduce desciplingire; B Gal yue |3
Crrmimssion ool pas pres seisode Paven s des problgmes pozcs par I pahiicacin
de sum oovrage, alors guelle en avaic conndssance par wo achcle de presse du
PO auiller 1995 iminanve gqu'elle aurai pose. pa moe noge co 28 juillen 1993, de
inudifier Tes modadids de calcel de Ta céduction des loolemenls cn cas de
SUspensign, 2 arrégolpricgs de procéders dénoncées dans e Qréssmi TeCours e,
el 'absence de prise en consklératon & sa o o quant au Far gu'sl npvae
(a5 AVEIT| $85 SUPErielns de seg inrenrong.

I ¥ o ligw de rappeler yue, sunformdment  Ta junspradence, le déwoucnement de
POUNGIT Crngisie, paur one suenrwd adminizlrative, & wser de ses pulyOirs dans un
Dol awtce yor celuioen vwe dogueld s Jonoent ené conférés. Des lors, une déoision
n'esl enlachée de déournement de pouvoir qus si elle spparail, «uc la base & nidiges
objecrily. perlizenls el Consordnnts, svuit S prise pour ancindre des fins aorees e
pelles wxeipdes {arrd Williams/Cor des counples L, points &7 e 88)

Sur les dézlaratinns Faites par cetoaing membres de Lo Cuosnoisseon 2% am 1 ouvernire
de L procedure diveiplinawe. il sufficde rappeley que, aingi quil a & souhgngé su
oine 9N gi-dessos, cos déclacaions ne rellérent guiune apprecsnion piossnine de
la parl des membres de 12 Coarission concernes @ qi'elles ne pouvaient pas, dans
les enrponaances de Uespéce, sltérar Ly répolaritd de |3 procédors tsciplioaine.

D e, 'argument du Teguérant selon leguel @ Commission aureil di Uavertis
des risgues guil encowiait € publiant sun owviage ne peur davaoage gire accwEilh.
Alnss que e Fain valoic L Crommissnoe & juske Liime, cellesci 19 Spra &re tnue
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pour coapomsable des liatves gque L= respndrann ivail, o oeotce, pris son de loi
digsiruler lors de sa demande de songe e convenance personnglle Par flleurs.
por bes TAISONE eaposées dans e cadre des premicr o Si5ignie moyens. il oy a lieo
Egalernent de rejeter les arpumenis viés de Vexisience d'irrégulanigs daos e
déroulemem de i procédure disciplingire e de 18 honne for due regquécan,

Cuanl & I'arpument eicd d'une nadification, par la Commismon, des smedalinés
génarales de caleul de lu réducnon des ceaiicmens 0 cas J# suspension, 1| swilc de
relever quielle o coneerng pac spec igueinenl 12 vocannn du reqacian;, ofgu'clle
nc pent dane démwntrer e démurnemen de pouvonr afléems.

Lrs Jors, il nese pas g@rahli qoe, &noimhgesnl la sanction proncencée, 1'ATPN 5
prursativi n kel aoire gque celm de saovegardes Foodie interee de la foncuun
pubrhguee commupawaire. Le sepiiéme mewen doul done &tee eejels.

Il decoule de toul ce qon préceéde que les concluziens eo annolahen Sorvens £ine
rejelies.

Sur ks conclwsions £ indem nile

Le requéranr soamien) que les irrepulaciés dénnncées dans le cadre de o tesours
e annulaton i pal causé un prléwdice milenel el moral.

Aced dgand, ol v a liew de orelover que. selon ene junisprodence constanle, dey
conclasions wndanl & [ céparavon du préjudice maeériel g moral doisest Sire
rejelées dans e mesuce nioelles présentent wn lien @ aver les conelusinas on
gnnylation qui unt, elles-mes, éE repddes sail cnmime irrecovahles . Soil cornme
nu fondéey farrdr MACRMMmission, poant 159 el wrnsprudence cide).
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Cu LUespce, 1 exisie b lien &imit ence 125 conclusions on annulatoon el s
comlusinns en ikbemnié, I'objel Je ces damnigres fant d'elugnir <réparation des
irregularids dénoncdes dans le cadre du recours en anulanans. Partant, dans 1a
meanre o 1" examen des miyvens présenlés au soutwn des conkluzions en annulatien
n'y revele aucune légalitd comnuse par 1z Commission, eo dunc aucune Taols de
mapire b oenpager sa resprnsabilieg, les concluwons en ondemoig doivent ére
[ e lées,

Le rocours doil, en consggueénce. §ng rejord dans san ensemble.

Sur s ipens

Anx rermes e 'artecle 87, parppraphe 2, du réglement de procéderg, e parie
qui Sueeoiihe «51 condampde aus ddpens, 9l 2o conclu 2n ce sens. Towlelris, selon
T'adicle 38 do méme céplones dans les linges eoire les Conrmurgurés e leurs
agomz, les fraig exposés par les soafiolions restent & [ ehdrge deoooelles-ci. Le
requétant avant succombd en ses mnapens o la Comirission ayanl conglu i ce que
le Tribumal stamue st les dépens comme de dien, chacwg des [vardcs supporkera ses
propres dépens.

En outre. aun lennes de 'anicle B7, paragraphe 3, trodgseme alinge, i réglemem
de procégure, en cas e désvilement, @0 3 detan de comelusion: o les depens,
chaque parlie cupporle S plopres dpens.
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CAMKDH 1Y LUMMISSILS
Far s monifs,
LE TRIRL/MAL (premitre chamhre}
declare e arréne;
L Les affaires T-3d/96 e0 T-161'%6 s0n! oines wux lins de arrél. 1.'affaire
T-3dr90 est rpcllé du regisine du ‘Tribunal.

2t Lo rocours dams Fafalre T-0630% es1 rejeae.

J) Chacuoe des parties supporfera s propres diépens.

YWeserdnrt Firruny Vilinas

Aing pronunce en sudience publigee & Loscruboorg, 12 1% man LR,

Le areflice Lo prdsident
H. Juap B Vesterdof
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JONIGSAENT (QF THE COMIRT iSinth Chambuerl
H _[ul].' ] ekt -

[n Caye 4223500 P,

Momecana SpA Hloamecly Sloniediswg Aph, thea Montepolimeet 3pa, then
"l.'l.-:ll'll'L"-iJI|'rr_ ":np"l.l w b s ILjﬂ_I'-.rl:rl.lj affice i= m M|I1|'| [ml'.-1 be: proesenrd b
O. Aghing and G, Celena. of the blikan Bac, and A M. l:rr..m of the Reme Bar,
weallr o nddeess Tor sersive in Lusemlowrg an e Chunbsers of G, Margzue, 29

B Philipzpe 10,

appellant,

stppairted hy

LM N whipse eegisbergd office e in Hoerlen, Mecherlands, represoneed by
LGB :lrh of The Hague Bar, wich an address fnr SCrVice in Lu}.:rnl'l-aurg at the
Chambers i:-l! L. Dupong, 143 Bue des Bains,

intervener wn the appeal,

APPEAL apainst the yjudgment of the Caurr of Firse [nstance ot the Eurcpean
Cummunities (First Chamberd of 10 March 1991w Cogse T-14°5% Mentadime v
Curmprigcor | T2 ] FOR N-T035, seeking ro hove thar jodamene ser aside,

T Lmgaags <l ke wawr: huaan,
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rhe ather party to the proceedings being;

Commission of the European Commuinines, represented by 45 Macencr,
Frincipal legal fdviser, acnng a7 Agent, with an addreess for seevwr in
Luxembinrg a1 che office of 1. Gamez de la Croz, of i Legal Service, Wagner
Centre. Kirchherg,

delendanr at birst instance,

THE CAILERT {5ivch £ haw b,

commposed of : PTG Kapteyn, President of the Chamber, G, Thresch, G E bancim
(Rapporteuc]. LL. Murrar and H, Tagnemalm, Judpes,

Advocare General o Cosmas,

Kepisrars: 1L von Holstein, Tepory Beestran, and I Lowrerman-] bubeaw,
T'nincipal Admnistoator,

bavie rogaed ra rhe Reporr for rhwe Hearing,

afrer hearing oral wgument Form ke parics ar the heacing oo 12 March 1992,

afeer hearing the Opinwen of che Advocane Sencral at che sune on 15 July 1997,
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gives the following

Judgment

By application indged ar the Registre af the CGourl of Justice an 22 May 1922,
Momcocanime SpA (formerly Moncedisan SpA, then Montepolimeri Sph, rhen
hlomcedipe 3pAl I"Monte's brought an appeal under Article 4% of the BC Statute

at the Courl wf Justicr agaimse the judgment of the Court ol First [ostame of
L March 1992 in Case 1-14008Y Moxzadipe v Cosmressaon [1992 ECR 11455
{"the contesced judpmenc' ).

Facts and procedure before the Cowrr of First Instance

The facts giving rice oo this appeal, a5 g2t oot in the conresead yudganenr, are as
Frall s

Soveral underralongs aceve w the Eurepean perrochemical industry brought an
action beforz the Court of First [nstance hur the annohment ol Commission
Dreision BAASEEEC of 23 Apnl 1256 relwfing oo proceediog undes Arricle 83
af the EREC) Treary (IVA31.149 — Poleproprlenc) (O] 1886 L 230, p, 1, ‘che

Tolvproprlene Decision')

According o the Cumrnizsion's lindings, whivh were conlinmed on this pnint by
the Couer of Fast lstance, belare 1977 dthe marker For polyproprlens was
suppbied by 10 producers, four of which | Fonte, Flocchse AG, Imperial Chemical
Indusories plz o' IC1' and 3hell Internatienal Chemical Company Led O5hell's Crhe
big Four')l toguther wovouneed For G4%5 ol the marker. Following the expurey of rhe
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contrelling ety beld by Monee, now poedugers appramead on e marker in
1977, brmgng, abvrue 2 subsranoal inceease i real production capacicy which was
i, however, matched by a corcesponding wmerease in demand. Thes led to rares
af urilisation of production capacity uf betwecen 605 in 1977 and 20% in 1985,
Each wof the EEC producers aperating ot thar rime sopplied che produa in maosrn, o
nut all, Mewlber Sranes.

Monre was ane of the producers sopplying rhe marker i 19772, o was the main
producer of polypropylene and conscquencly ore of the big foun I kad a macket
share on the west Europran macket uf berweoen 14,2 and 13%, In 1Y83, whenoir
1ok, cvr the business of Enichem Anig Spd, s shaee was 1R% of rhe wese
Fuorapean marker i polypropelenc.

Folliawing swnulranceans investigarns ac the preonses of scecal oadercaikings in
the sector, the Comnusaon addressed requeses bor anformanen o g number of
palypropylens producers under Amicle 11 ot Council Repulatien Mo 17 of
& Felwoary 1962, che first sepulatiors implementing Articles 5 and 86 af the
Teeary (O], knglish Specal Edicion 1$59- 1442, po 870 It appears from pacageath
& of the conrested jodgmene char the evidence nhoained led che Commission oo
borm the v that between 977 and 1353 the prochocers comcerned had, m
conteavention af Arncle B3% ol tee PO Treary Snoewe Aemigle 81 FC cegalacly ser
rarger prices by way of a senes of price iunaoves and develnped 3 sveiem of
annual volume contcol to share gut the available marker becwesn them according
1o igrewd percenCage or lonnags targets, This led the Cormmission e Comrmene
the proseshors prevaded G by Awricle 3000 of Regulacion Moo 17 and roosemd a
women stacement of objections o several uondectakings, incloding Mune.

Ar the end of that procedure, ke Conmmissien adupted  the Bodepropslong
Diecision, in which o fioand rhar Monre had infringel Arricle 83477 of rhe Treary
by parciciyparing, wich ocher ondercasbiings. and i Mones case from about -
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1977 unud au least Movember 199835, in an arceament and concertes] pricclice
originatiog i wid-1977 b wehich the producers supplying polvpropylone o the
genitery of ghe EFC:

— conlagted anch arher god mer regolacly cfroan the beginning of 1981, twae
each mwnth) o a serwes af secret meerings sa a3 o discuss and dec=omime thear
commers il polwies:

— sErrarger’ for minimum} powces coam eme to time e the sale of the prodoct
in each Membes State of the FEC;

— awreed vaviros measares designed to tacilitate the mplermeniaesn of soch
target prives, woluding (poincipally remporary resorictinns an oooepue, the
cvchange of dewiled informanon on their deliveries, the helding of local
meeings and from lare 1982 3 sretem of “account managerrnt’ desigred o
implement price rises o individual svsnmmgrsg

mtreduced simultaneous price insceast s implemanning the saud targets:

— shared the market by allocating oo each prodmcer an anual sales @arger or
‘gurta’ (1979, 1950 aed Tor ar least parenf 1985 oron default of 2 definitore
agreament cowering the whole vear by cequining producers o limit their sales
n each monch by ceference to sume previous period (1981, L¥EZ Atde L
o the Pulypoopylenr Thecision).
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The {ammssinn chen ordered the various urndertakings cancerned o hring chat
infringement to an el fecthwith aod tooretcaim theoceforth trom any agreenenl
ar concerted practios which might have the =ame o similac obpact or effect, The
Corroission also ardeied rhem to emminate any cxchamgy of mformarion of che
kind mormally coversd by businesy secrecy and oo ensare thar any scheme for che
exchamee of general informacien (such as Fides] was s condoceed a5 to exclude
amv nformanon lrom which the bebaviour ot specific producers coald e
identified (Acticle 2 af fhwe PBoelypeop leoe Lecision.

Monre was fined ECH T OO0 AHEE v TEL B& LRT 451 AHE) {Aarmicle 3 nf che
Mol ypropylense Decision.

CIn & Awgsse [958, Monre ladged aaacrion Far amnuboenr of thar deceson hefore
the Caurt of Justice. The writeen procedore ook place ennicely before the Court
ot Justice, By order af 13 Movembe: 1989, it cotecred the case te the Court ot
Firsr Tnstange, pursuant g Cooneil 1eogion 8859 EECSC, FEC, Furawim of
X Qcrober 1984 earablishing a Coome of Firee Instance of the Enrapean
Communitaes 15O] 1983 [ 319 po 1

Before the Coore of First Instance, honte sowphe anoulment of che Polvpropylene
Crecicaom in vy fac as 16 wis addeeseed to ie, in the aleecnative s annulment ioso
bar as it ropeeed o Licke o in, dnad e Jurtbi alvernative its annaaloreent in s tar
as ir imposed on the applicant a fioe ot B D ARW il and a reducnion of the
fine o 1 oonunal oc i any event far amoune, ar onc which ac lease condk accowne
af the rules on hmitation periods: it also soueht inany event an arder that che
Coommmissinn pay all the cossts, an onder chat the Commmissmn remzburse i€ for all
the coars ircuered durtng rhe administrarive peocedione, and an neder thar the
Commission pay compensatinn for all the harm associaed wich the implementa-
oo of the Polvpropylene Decizien or che establishment of 3 bank ruarances for
irs imnple mentation, including mtezes and an allowanee tor inflaticn om tie suans
pard i implemenrarion or o che eaablishment uf the goacanege.
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The Cnmmussinn conrended rhar rhe applicarian shoedd be dismizzed and rhe
apphcant urcered to pay the cosrs.

By a letber loclged at the Registry of the Courcof Ficst Instance on & March 1932,
Mirsnre asked rhe Cower af Fies Tnstance oo ceopen the oral procedure and arder
measures of inquiry, as a resulo of the sratements made by the Cormmessimo ar the
press centereri s held on 25 Februwarny 1992, afrer dzlivery of the padpmenc of che
oot of Firsr Insrance m Inined Cases T-7HE9, T-H4ES ¢ T HWES, T-39559,
T-2108%, T-HLR9, T-9408, T-9arus C1-UrEy, L L0 and T-1404788 HASF il
Cpkers v Compaession [ 1992) BCR TI-315 1'the MY judepment of che Court of
First Insrance’].

The voniested jodgmemt

Promf of the wfringement — Findings of fact

The floorprice agresment

A naragiaphs 68 and 69 of Lhe contested g, the Courr of Firs Insoance
found char the cext of che noe made by a 1ercules employee te whach the
Commission had referred we establish the existence of o loecpoce agoeemean wis
Slew and |_|:|'|.;|||'||,rig|_|1_:-|_|,:.. and vhar Monee had Tt fevwsad aothing o weaken ts
cvidemial valoe.

Avcurding o paragraph 70, the fact that the apreed floer prices coukd not be
achieved did nor tell against Mente's participabon in the Qoor-price agreement,
since even il than [act wers assumed w be estalibsheld. it would ar mosr reed e
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showr chat che Hoor prices were not nplemenred, nor ihar they were nor agreed.
At paragraph 71, the Couer af Fagt Insrance considered rhar tloor praces weee
dilterenr in nature fecnn che price cargers subsequently frxed by che polyprope lew:
provducees.

The Couer of Firsr Instance concluded, ar paragraph 72, that the Commiszion had
vstihlizhed 1o the requesite legal standarcd that in mid 1977 a vommon poarpase
had emerged amon several producers, including Manie, someerrang the fising of
Hloor prices.

The svsrem of repular mestings

Ar paragraph B2, the Court of First hestance nored thar flonee did noc deny i
participatinn in rhe peringdic mrerings oof pnlvpropylene producers and thae it bad
rthorefare oo he held rhat ir p:lrtn:lp:utd in all the meciings which the
Falrproprlene Decision ableged had been beld, AU parageaph 83, the Courr of
First [oestanwe considered (it the Comnmssicn was fully entitled o rake the vew,
based on the inlzerrraan whach was provided by IS0 veply oo che request for
mfonmanan and was borne out by nemerous meering noees, chat che purpose of
the meetings was, in parricular, to Gx tanget prives anal sales volumgs.

The Court of Firsl histange ilsa vlverved, ar parageaph #4, shac ehe crnrenes of
the mies ohrained from [E1 were confirmed by variouos documents, sach as a
mumiber of cables celating o the sales volomes of the vacieus predecers amd price
inscroctons broadly corres poncing intheir aomeunt amd dacg of enrey nto force o
the carget prices nenicmed ol those mecringa nores and — i the aggregare — he
the toplica of rlie varmows producers oo the cequests for informaton addeessed o
thern by the Commission. Consequemcly, according te paragraph %5, ahe
Commission was able to take the view thae the mesring anres found ar the
premises of 121 reflected finzly obpectively whar wenr on st these imeooangs. Ar
paragraph W6 che Couee of Fiesr Insrance conmdeeed shac in chose corcumsranaes
was for Monee to provide another explanation of the subject matter al rhe
meetings i which it participated, by putting becward specific evideace, bur o
wherrved that Mg had por pe forward oe nfferad o pur forward such material
hefare the Cauor.
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According ra parapraph 28 of the cantesced judamenr, che Commiszon was also
ully encitled v deduce trom LS reply concermmng the cepulanity ab the "Bosses™
Al “Emperrs™ meerings, a6 well g fronn the wenngal narore and parpase of che
mcerings, thar rthev were pare of a svaenn of regular meenings.

With cegard o the pacticolar cole played by the “big Tour® moahe sysiem sl
aueTings, the Courr of Firsr Insranes named, ac pasgraph &%, thar Moo did ne
deny rhar meetings berween chose onderrakings bhad caken place on the dates
mdivaed by the Cornmizsicn, dwcerding e paragraph 20, afler Dweernber 1¥8 2.
thisse mesnngs had raken place the day before the 'hosses” mecoags and cheir
purpose was o Jerernmine che steps which they could rake mweether i order o
bring about a nse in prices, as was shown by the summacy e prepared by an
1C0 emplivece abouy whier had rrspigd ara pre-mecemg an 1% May 19495 which
rhe *hig frur' had amended.

At paragraph 21, the Couet ob Fiest Instaaige concladed rhae che Crminissioan had
estalilsled roorhe requisire legal standard thar Monte had parocipared repularly
i the cepular meetings af polypropylene producers benween the end of 1977 and
Septernber 1983, that unt) Awpust 1982 the meetings wera chaed by mcmbers
ol BeLorwre s srafi, rhac ohe purpose of tThose meerings was, i pamicolar, o serprice
and sales valame targers and char chayv were part of 1 sestem.

The price inilizlives

Ar prragraph 128, the Couort of Fiese Instanee found 1har the sconeds of the
repulac meetmps of poalvpropelene producers showed chac the producers which
pavs neapared w thase meenngs had agreed oo the price mitiabdves mentivned in the
Folrpropelene Drecision. According o paragraph 124, swec ar had  heen
esrablished to the veguisite begal standard réar Mante had parnicipated in those
mueTings, it could nat assert char o did ooc suppart the powce tnitiatives which
were decided oo, planned and monicored at those meerings withomt proseiding any
cvidence o corcoborare that assertion,

IR E
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Ar paragraph 133, the Coeurt of First Instance considered thar Monce’s contention
that it Poaok s agecunt of the auenme of the meetings when dstecrmining ics
goaducr o the marker a5 repards prices coold not ke aecepred as evadence
capable of corroborabng e asszction that it did noe sohscohe o the price
it atives ageeed at the meetings, bt would at the most fend to show than ie didd
not pur inta elfect the eesules of those veerings. A1 pacagraph 132, the Couer of
Farsr Insrance pownred our vhae Monee could ane offecoively argue thar s price
mstrocrons were purely weernal, since, alchoogh they were ndeed internal
inasmuch 1z chey were sent by htadqunm:r&. to the sales affices, chey were
nevartheless sent with a view to their bewng cacried vut and therefore in erler to
produce directly or oimchzectly extemal =ftects, wilnch negsied their inreenal
charrierer.

Wich regacd o the ceonomic conresr of the price smnacves, the Courr of Fics
Instance consideced, at paragraph 133, that this could nut explain the mainer in

which the price msuroctions ssued by the diflerent producers cofrespanded o
each uther and o the prce rarges seo an the prodicers” meetings. According o
paragraph 134, nor could the idenncal nacuce of the conscraines faced by che
procucers in comectivn with certain faciors ot production explain the virial
samulraneiry of the proce ingrocrions wswed e Womeg amd by ehe ocher posgoges.

Mureovern accocding o pacagraph 133, chere cvuld be no question of any form of
‘proce leaderzhip’ onothe part ol o prodocer, smee the Commiission had pooved ta
the requisite legal srandard char shes producet had parocspared wah ochers 1o
cunsuleation on prices. Ac paragraph 13€, che Court of Ficst Insrance added chat
tlhe Conmmssion wias Fully £nrmled mo deduce fremn KoTs reply 1o the cegqoest Eor
infnemanon that those miracives weee fae of a seseem of fiving reger prices.

The Coure of Firse Instance concluded, i paragraph 137, that the Commussion
il established to the requisice legal standard that Monte was one of che
producers amengst whom there had @imerged common inentions voneerning, the
price aumareyes mennoned in the Folypropylene Decision, thar rhose inimaraves
wete part of a system and chat che elfeces of those price meciacives concinued wnil

Movember 1243,
[-45584




RILCSTI U ATE S AN s

The measures desiened oo Facilitace rhe implemencatioon of cthe price initiabves

Al paragraph 143, the Coart of Fiest Intanee considecd thar the Polypropylene
Deeewan wins o be inerprered as assorring chae ac vanous imes each of the
producers had adopted ar the meetings wpecher wich the other producers a st of
masures destgned o hring abow corediviosts Tavewable we an ingroase in prices,
i parriculas by arofcially veducing she swpply of polypropylene, and thac the
implemenrariun of the various measoress involeed was by common agceemerns
shareed between the variows posduscers aoowoding W ther spegibic sinsnon. A
pinagraph Ldd, che Cower of Fuse Ilnscance concluded thac, in participanng in the
meetings during which that set of measnres was adopted, Monte had snbscribed
rwr 3, siwe i haal st adduced any evidense o pove the crmeany.

A regards the quesnon nf 'account leadeeship®, the Cowre of First Instance tound,
ax paragraph 145, rhar it was clear from the nuotes of the mestings of 1 Septermber
282, 2 December 1#*32 and of sprng Y83, which were all attended by Mnate,
that dusing rhose meetings the praducers present ar them had apreed tw that
srstcnl. Sccording we paragraph 146, the study produced by hlome, becawse of i
excevsively limited soope, did noet show chacae had nar played ohe vole of "account
leader” foe cosromers for which e had heen qo designaeed.

At parapraphs 147 and 14%, the Coure b Fiest bsnmce foond rhar the
inple memtation, at least in paer, of this svarem was cvidenced by the nore of the
meening af 3 May 1984 and by char of anorher meeting in spring 1353 as well as
b [C1s reply to the cequest for imformation, The Court of Firar lesrance further
phaerved, at pacageaphe 149, rhar Monee did nor specifically deny having taken
part in che decisaan ta adapr ather measwres designed s Gacilipae rhe
tmplemanracion of che price mciatives.,

Ar paragraph 150, the Comar of Firse Instance concloded thar the Commmissaon
had csrablhished o she requisite legal standacd thar Blonte weas one af e
pulypropylent producers amongst whom here enterged comenon INTenions
convenning Uie measures designed oo facilirare the wmplemencacion of the prce
inirgrves mentoned inche Polypropylene Decision.
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The Cowrr of Fost Inscance firsr poineed nur, ac pacageaph 1735, rhar o had
already found that Monee had paricipared from che oucser in rhe periodc
meenngs of polypropylene producers at which discussions eelanng o rhe sales
volumes of the variows producers were held and imtormation exchanged on that
subjrct, A paragraplh E76, o0 poimed out that, aborng with that participation,
dontes name appeared in viniows rables fovd oo e premizes of paly prapyloa
producers, whose conrcars clearly shorwed char chey werg drivwen ap fur the
[rurpose of decermining sales wolume wargets. The Commissinn was thercbore
enurled to take che view char the daca concained in those cables, which musr have
been draven up un the basis of inkrrmatien from the producees themsclves tather
than Fides statistws, hak, as fur as Monte aas concerned, been provided by ivin
the course nf the meerings. Wirh regard roche agsaerion rhar that infocmansn was,
uncrue, the Cowre of Fiesr Instance panced oue, ficsr, ar paragraph 177, rhat that
wat unclermined by the ceference inune of the tables to a3 comparison between the
Fgures peovided e cerain poodoers and the Fides bigures. Secomdly, in the view
of the Court of Fiesr Inscance, che face thar rhae aformarien nighe have heen
untrue tended e confirm that it was incended o be used as che basis By a2
dogisinn felloming negeniatinns whese purpme was topecnocile inkerests wiich
wiore individually opposcd bar in overall teems converganc. At pacageaph 17%, the
Covare of Carsr Inscance held that ahe erms oicd anche rahles relaong w che vears
197% and 1950 justefied the conclesion char the producers had accived at a
ST Pur pase,

As repgards the vear 19749 in particedar, the Couer of Firse Instanse madicated,
pvagraph 174, thar the noe of the mecong of 26 and 27 Sepember 1979 and
the rable headed “Prosducers™ Sales to Wist Corope’, caken from the premises of
LT indicaied thae rhe seheme originally plaomed tor 1979 hoad hadd to be made
rgliree fo she Lise shres moachs of the year.

In paaguaph 18D, the Couet of Bt Instaoce haundd that, as aegards the vear
TARE, o was clesar frome the talde dared 24 Felroaey PAED onad ar the preneses,
vf Atochem 54 and fromm che noee of che Janoacy 1981 ooeetinges char sales velame
lacgels were set {or the whele of the vear; it pomeed o i chat tegand that
alchnugh the fgures fram the veen apurees were different, that wis becanse ihe
preducers” forecasts had had oo ke roviced downwaods. A paragraph 1RL o7
addid thar accerding to she nowe of the mectings in Janoary 1991, Mome had
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provaded ats sales Fgures for 1980 s that ther could e compared wirh the sales
vialuene rargers Fisoed and accepred for TURIL

In paragraphs 182 to 187, the Court of Ficst Instanse pointed oo thal, for 1987,
the cormsplainn agaansr ihe praducers was thar rhey rook part in negouatong in
nrder vo reach A quora agreemene, thar they communicated rheir “aspirations’.
that they had agreed, as 3 wmporacy measery, o oestrict heir monthly siales o
wne-twelfth of 85% of the "Larger ageeed Tor 1950 Jducing Febouary and sdarch
1981, rhar rhey had wken the previoos vears quata as a chesredcal encitleoe o
for the rest of che year, that they had reporeed their sales each momb o cthe
roeetiigs, Ansl, linadly, bind noninaeed wherber the sales matched the theoretical
yua allixanad ro them. According o she Coure of Tiese [nstance, the existence ol
those nepomations and the commuomivacion of ‘aspirativns’ weee ameseed by
warivus pieces of eerdence sucl ws dles apd an T ncermal nove; che adoprion of
tenmpracy mgasurga during Febeoary and Macch 1231 was apparent trom the
nrere af the meeungs of fanuwary 1981, che face that che producers vach took their
orevioas vear's quota as a thoeretival eneitlernem tor the ccsr of the pear and
munitared whether ales varched rthar quara by exchanging cheir sales fignres
cach month was established br the combinarien ol a table datod 21 Dogember
1931, an undared table entitled “3cacti prr socictd® found at the premises of [,
and an ondarcd tadile alsn :{uund there; accnrding o the Court of Firs [nstanice,
the paveicipanan af Mone in chose vanowus activities was apparent Toom s
p:nrtu:tp.lrln::n in che ]'I'.lt"tli]l'l|_*:- at which thrse ackivaties ronsk place, and from rhe
favt that ms name apprired e varions docomeacs meocinned abeve.

At paramraphs 144 eo 192, the Court ot First hstance sianed thar, for 1952, rhe
vemplunt against the produgers was rhar they ronk pase w negorianens in orler
t reach an agrecmcar on quotas, that chey commumcated Hivic ronmage
‘aspirarions’, that, failing a debnicive apreement, they caommanicared  ther
monthly sales F1g,urh durmg the lirar half af the vear, compannge chem with the
percentage achievad donng the previous vear and, during the second Jalf of the
wear, Aempong 1o restrice their maonthly sales o the same pricenrage of the
cverall macket achieved in the Girsr s0% manths af that vear According to the
Coer ol Farse Imseance, che existence of chose oeporiativne and che commionmica-
einn of their "asperations” were evidenced Ty a dacomenr antirled "hcheme fre
discusseons “guerta systern 19827, by oan 11 anre eoncled “Frlypropylens 1RE2,
Cuidelioes”, by 3 table dared 17 February 19892 and by a cable writeen i ltalian
wlvich was o coanplex proposal; the measures adepted tor the Grst half o the vear
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were crrahlished by che nore of the meeing on 13 May 1982 and by Manre's
sratement ar that meeting: the implementation of rhose measures was evidenced
B the nores of the meetmgs of 2 June, 200and 21 July and 24F Aoguse 1942 the
mieasures adopwed for the secnnd hall were proved by the nite of the meeting of
f Cketnher 1%32 and che concinuarcion af cthe mcaswees was confirmed by the noe
of che meering of } December 1982

The Cowrt wf First Instance also fuond. at paragraph 193, that, as regands the
prars L2E1 and 1982, the Comrmission was entitled 10 cenclude foem the oorual
manionr g, condocted ar che cogular meetings, of dhe implementaion of a sysiem
for cestricting manthly sales h',. reference o a previcing periiad rhar thar system
had been adopesd by che particypants ar che meeriogs.

I respect of 1983, the Couwre of Fist Instance found, ac parapraphs 194 oo 204,
thac it was ¢lear fram the document: produced by the Commission that at che end
of 198} and che bemuowing of 1953 rhe pg-l:.f;ﬁ-:upuhmr producers hid discussed o
quota system tor 1983, char bMonte had parrlclpan:d w che meennpgs acwhich the
disguzsinoms took }'ll.iu:, that vn thow oceasions it had supplied data relating to us
sales and thar i Tahle 2 arcached 1norhe more of the meeting of 2 December 1232
the word ‘acceptable’ appeared heside che quota assigned o Mante’s mame, 5o
that Mronte had participated ainoche negotations held wich 2 view o areving ac a
cueora sverern Far T9R3. Accoeding no rthe Couct ot First Instance, the Commassion
was entitled o conclude from the combananon of the anre of the mesting on
I Jure 1383 aned the nute of an mternal meering of rhe Shell group on 17 March
1943, which were confirmed by oww other documents mentioning the figure of
11°% a5 Shell's marker share, thar those negrniacons had [ed o che introdaction
of such a syscem. Moreover, according to the Cowee af Firsr Insrance, rhe G thar
Muonte's sales did nor always correspond o the quoras allocated oo was
irvelevant, sioce the Crornrrisson’s decisiomn did not rebe o the accual implemen-
tarion by Monre of rhe guota seaemn on e market noorder e prove s
particapation in char syseem. The Coore af Fiest Inscange added thar, rwing o he
ifentical airn of the various measures for rescrcnng sales solumes — namely m
redinze the pressure esvreed on prices b excess supply — the Coemmission was
entuled o comnchude rhar those reasures were pact of & yuota svstem,
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The Court of First Instance concluded, in paragraph 201, that the Comcomssicn
b established et the requisite legal standard s Moenie was e of the
malvpropylens producers amongst whom comman parposes had emerged
relation toosales volurne tacgets for 1979, 1980 znd the first halt of 1983 and 1
the testricuon of thew monehly sales by celecence vaa provious perid fo rthe
vears 1981 and 1982 which were mentionsd o the Folyproprlene Decision and
vwhich farmed parr of a queta wystem.

The apuficatror of Arncle 83711 of the Treary

Legal charactersacinn

The Cour of Farse [nsrance ohserved, ar paragraphs 228 and 239 ol the vontested
judgment, chat the Commiszion had charactecisedl each faz ool @lemenr as airher,
principally, an agevement o, i the alrerarive, o conecred practice far che
purposes of Armcle 8501 of the Teeary, Arparagraph 230, refereing o Case 410632
ACF Cherrrmturmg v Corereiseroer | 1370 ECR GO0 and [oined Cases 200075 o
21378 aml 21878 Var Landoved and Cfkers v Coanemaszion [ 1980] ECR
3125, w0 held rhac an order Eor chere 1e be an apresment within the meaning o
Acvicle 4501 of the Treaty 1f was subbiowent that the oderrakings in Juestion
shonld hawe uprrggrd rhear inr mrennoe g conduct themselves on the market
in @ specifec way, The Comoussion was accordingly enotled ro treat the comrnaan
incentions ex st between bonre and the other polypropy leone producers, which
relared ti1 Flonr prices in 1377, price miriarives, maasures dresigned to Eacihtate the
implemicnranch of the price swciaoves, sales vﬂlumr. tarpets for the years [379
and 1950 and the ficst half of 1953 and measures for resreicring manrhly sales by
referenee ta a previons period for L9811 amd 1982, a5 agreemencs. Furthermoce,
rhe {Couer of Firsr nscanee indizared, in paragraph ljl that having establisbed
the regquisice lepgal scand ard thar che -:'fEl:'Lt:-. of the prive imitiatises conrinoed re lase
urhil Morvember 1983, the Crornmissin was fully encitled oo take the rewr thac che
wfringemenr concinocd weil ac leasr Movember 1983, In that commection, and
referning o Case 243083 Fwon v Aperrce #f Messageric de I Prasss [ 1985 FCR
2015, the Court of First Instance observed thiat Acticle 85 of ehe Treaty was also
applivalle o agreemenrs which @ce no longer in fance but which contenued to
produce rheir effects after they had formally ceased o be o boree,
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Burr a definiriam af the concept of concerted practice, the Court of First Tnstance
referred, ar paragraph 232, mn [pied Cases 406073 o 373 5073, 34073, 9575,

IETE 111578 LR :md 1175 Swiker {iveee amd Chthers; v Conrrmissioer | 197 :-'.'|
ECR 186835 In the case befure w o fbeund, ar paragraph 233, chac Saonme had
parcicipated e meetings converning the fxiog of price and sales volome tareets,
ardl incleding e exchange of foomation beiween competitors on che sabiject,
anad that i had thws Taken pare o crneerred agrien the poarpose of which s Lo
willucoee the conduct of the preduoce:s on che marker and ro dislose roeagh orher
rhe cowrse af conduct which cach iselt contemplated adopring on the marker.
The Court of First Instance added, 1t paragrzph 234, thar Mooce had not ooly
pursusd the mim ol eliminating in advance nncectainty abouc che botare conduct
o s commpet incs Maa also, e determminning the pohoe which it intended to tollew
an the marker, o could anc fal ra rake accnoer, directly ne imdwectly, of the
infarmation obtained duning the course of those mecnngs. Simwdarly, acoor ding to
the Court of First [nstance, in deseromuning che policy which they mcended to
Gupl b, s CoMmRTIO RS woere h-uund to take it account, dicectly o mdirect |y, the
infarmarion disclosed ra chem by Monce ahonn ehe course of conaduct which i hid
decided wupen e which i1 consemplared adopring on the marker. The Courr of
Ficst lnstapce concluded, in paragraph 215, that the Coammission was jostfed, i
the alrernative, hiving regard to their pucpose, in caregurising  the r::gulur
mesnings o owhich Mo had  perricipancs berween the el of 1977 0d
Seprember TRED as concerred practaes wichin the meanmg of Aroele #311) nF the
Treaty,

A owegards rhe quesion whether there was 2 siogle infrngement, dewcribad in
Arucle 1 of the Palypropylene Decisnn as ‘an agreemenr and congerted pracrice’,
having puinted vot, in paragraph 134, that, 1o wiew of therr idenncal purpiose, the
will s womcerled practices aod sgeeements loomed part af schemes of regular
rnecrings, Earpur-poice fedmg and guote g, e Couct ol First Tnstance stated,
m paragraph 27, char cwse schemes weene parr of a seres of eftons made Dy the
undertakings in question, o pucswic s a single econenue aun, namely o disoarr
rh noeermal rovennent of prices un the market nn polvprapylene. Accordng en the
Couwr of Fuegt Ipatance, it wonkl thus have been artibicial to splic up such
concinuous conduct, characrerised by singhe purpose, by coeatigg 1t as consisting
v a mumber of separace mfringemencs. The fer was thar Monre had raken
Part — vver a period of vears - - 0 an mcegraced set of schemes consticutung, a
sngle infrogemenr, which propressively manitesced deseli in bath unlawhl
agreemencs and unlawfal conesired pravnces.
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The Cuourt ul Firso Inaanee thercfore held, at poragraph 238, rhat the
Commizaon was cotcled co characeerise rh.n' single antringzment a4 Can
apreement and a cencerced pracrice', since the inkriogemens wolved ar one
and the same nane fceoal clepmenrs o be charaerensed gz agreements’ and
Facruai clemene: to be charactensed as concerted practwes’. Accecding 1o the
Coure of Firse Instance, given such a comples sndringernenr, the dual characrer-
isafion by the Comonissinn w Article § of the Palyprapylens Decision wag e be
unddersfiaed nor s reguienyg, senulraneausly and cumulatvely, proot that sah wf
those Eactual elemencs presented the constitpent vleinenrs bor of o apicement
and b & cencemted prosiee. bor oworher as orefernng oo o complex whole
cnmpriging 4 noraber of ol elemenes seme of which were charactezizcd 2
apreerncnts and others as converted practives bar the purposes of Arricle 8317 ot
the Treaty, whiwh Favs dowen nospecifn caregoey oo comples minngement of
rhar rvpre.

Fesrowcrive of et sn cemipesition

Witk regard o Menres line of argomernc seeking o dencastate e o
parsizipaniom in che regzalar mectings ot poly propylene poslogens i lud ne anc-
coemperitve eftect, the Courl of Finst [nstane poinred o in paragraph 244, da
LrL JET Ll T FILU [ otf chaime |'I'ILL[||'I;|..,'|| Wi [0 fostrict UL EIC I '-"-'I|.|1I1I Ll
commnan marker, n pameuler by fixing price ancd sales volume gingees, s chan it
parLoipation in thase mectings sy Che e e free of anee-comneniive purpise
witliin the reaning of Armich- 55010 of the Treary,

Etfeer nun crade beowsen dlomnoer States

The Cuurt ed First [nstanss painred our, in paragraph 235, that oo ehe lighe of
Arcicde B30 uf the Treaty che Commission was nod eegquined oo dcmnns:mt: that
the applicant's parricipation m an wgregment and a concerted practice had had an
appreviable eHect vy mrade beeweeen dember Sates, bur anly that the agreemenes
angl geneenred pracnces were capable of havne an efbegr on mrade berween
Member Staces. [n char connection, rebecog 10 Van Landaevek and Chhers v
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Crerernessseonr, the Coure of Firso [sance oeld thar the restrictions on compet iton
found o exist were likely oo distore trade patceens Foom the oarse which 1hey
would atherwise bnwe followsd, A patagraph 234, the Courr of Fost Instance
crenchaded char the Crmmission had establishedl to the requaare legal standacd
thar the wtringement e which Monee hisd participated was apr o affecr crade
beoween Blember $ates, and 0 was nor neccssary for the Cororoission oo
demonstrate that Moente’s individual pacticipateon had afleeted ande leiween
Member btats.

Tusrifyving Faciuors

With regard to Monte’s argumenes char the Commission shioold have £ camined
the dgreements in celation to cheir econemic conrext, and in any evenr, shanld
bave apphod he ‘rule ol reason’, the Court of Fuse [nsrance cecalled, at
paragraph 264, thar the Commisswen had proved w the requisite legal standard
that the agreements and concerted pracnces had an anri-competitive ahject T
the purpass of Article 85121 of the Treary. In the view of the Coorr of Fisr
Instamce, rhe guesrion whether ther were anti-competitive in effecr was thecefore
relevamt onby ro assessmaent of che amounr of the fine, A1 paragraph 265, the
Couer of First Instance poinced owe thar tae fact thar che infrngement was a «lear
one precluded ey applivation of a rule of reason, assuming swch g role 1o be
applicable in Community compenrien law, since in that case it had roe be regarded
as an infringement por =0 of she compention oulcs.

At paragraph 271, the Courr of Fiest Jostance obsereed thae Monte could no
asseTt char Arnicle 8503 nf che Treare shinald hivve bieen applied o che apresinens
which it bad entereld into and che coacerted pracoces inowhach e ha partivipated.
Purswant o Acticle 4010 ol Regolation Mo 17, 3dime shoold have fwstopondied
the agreements and coneericd praceives weche Sommission of it had wished oo rely
o Article 8513 of the Treany, whichoar dud sot de, According to paragraph 272,
Monre gryld not thercfore asser thar o was the vicnm ol discimination in
relavon o andeetakiogs whose agreements had been exempred under rhar
Provision.
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Mante had seated thar the measures 1aken by the producers had had
extraordinarily ht‘l'lkhﬂ-:‘ll elfects, at the prige of wveey heavy losses for <he
prodlucers, or the Coore of Fiest Insrance nbsereed, ax pangmphi. 274 and 1340,
that, even assuming thar thece had been 2 positive m:ulu:l' trenal and tha ir had
any relevance in the cose, Moate hal not o any evenr proved that the rend was
attributable ro rthe agreeaenrs which 10 had entered into and the coneertsd
pracriczs i which i had parwcipared. According to the Court of Fiest lusranee,
*donte's arpument to the ebect that the established producers caold have blocked
the entry ¢nrn the marker of the sewcomers, instead of channelbng ther entry,
[ailed re take into account che fact that those newcamers were barge undertakings
which comld affrd foincor losses, even heavy Insses, for several years in nrder ro
penetrate the palypropylens marker.

Ar paragraphe 286 1o 287, the Conrt ol First Instance ahserved rhar the principle
ot burden-stearing among, undsrrakngs by common agreemens, rebied opon b
bMrnre with regard rooa scoation of necessity, was contrary b the cnncepr of
compentiom which Acticle 85 ot the Treary was intended ma ophnld. Accordingly.
in the wiew of the Court of First Inseances, it was ot For wodercakines zo put that
pringiple e aperarion widhowe referring o the competent Cwmanunmity authney
and observing rthe procedares laid down for thal purpuose,

Ar paragrapks 245 and 294, the Coun of Fiest [nstance vbseraeal that the sale of
goeds below cose poce might constitute o Tocm ol anfan computinon where i
was tended o reinloeve the comperivive posmion of an underakmg o the
durrimens of irs competwors, bur not o sale beluw cose price cesulted from che
srperanon of supply and demand, as war the case heee. Consequencly, according
by e Conrt vt Ficst [stasice, pactivepants in a carce] which sought to case prices
frum a lewel bulow cose e level aror above cost conld mot argue, in josohcatien
sof thewr conducr, that the carrel seught ta eliminarg unfar compencion.

ar pacagraph 300, the Coure of First Instance vonsidered 1har che analogy drawn
b hlomre with associations of producers or conswne s of vaw macenals, which
daimed had stabilised mackets, was cotircly baseless, since the agreements in
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guesticn were public measures egulatiog che marker which coold noe be
gormpraned roothe agreemennss caered oo me this Lase by the polyproprlens
nrindusers.

The Comet od Firet Instance obkerced, at parageaphe 3100 and 3100, thar ehe
obligations e wlach Sdnnte wod -t was wihjecr ander a cnll-:'cnw A T
preserving (obs aad the declaration hae i wavn a critical siteation nabling it o
Rencric fram the awd pawd in cannegrron with che application uf Law ™o 673 of
12 Avugust 1977, which prevenred o freem careying oot the ok curs which in bad
plannecd, all came into exsrence more chan theee vears afrer the conclusion nf rhe
Flewse-price agrésment and had Been consented to by Monte in arder e oheor the
benefits which comrecponded e the commitments i had entered inoo. Conse-
guencly, 2coarding oo paragraph 0L Mnore could now awert that s obligatons
had praced it in 2 posonn whick made s parriciparion me agreements aogd
cemerled prachces conrcary o Amcle B3 of che Treary inevicahle, Laschy, ar
pragraph 313, the Caurt of Fire Instonce declared the arpument based on
Btnce’s aileged blackmal by rhe “Bed Brigades, which had heco ot foreeacd
its reply, madmssible as 2 oew pleain law wican the meaning or daricle 4812] af
the Bulew of Prowedure of the Cowrt of Ficse Instance and Arocle 42420 of the
BEules of Prowediire: 4o rhe Corapr of Justice,

Arzoent of Hre frwe

The heeweation persiod

At parapraph 330, cha Couer ooned that under Acticle 1:21 of Begulation |EEE)
Mo FUEESTY af the Councll of 26 Mowember [974 .,‘:l‘:-m_-E"r11i11£l himatarin p:_']'in;:ld'_-i
in proceedings and che enforcement nf sancrirms idee the eules of the Europeam
Foomamis Cnonmunity relating to ranspree and compenoan (01 1979 1314,
p.1l rthe feve-vensr hrtutating perwd spplying to che Commission's power to
impusse fines begns wo run, i che cage <f Somtinuing or repeated infringements, on
the Jday an which the |nl’r||1g|:m1:nr ceascs. I Fnllnw:. feom parageaphs 331 and
342 char, in this case, Monte had participated wichour ntecrupoan i a single and
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cuntinuaws infringement {in Tralian, which was the languags of the case,
“unnfrazione unica ¢ 4ordinuata’] Fooen che conclesion of the Sloerprice
agrecment i omid-1977 wond Nevember 1983 and coold not sherefore rely cn
the limirainn peried relating to the imposition of fine..

Crucaticn af the wiringemenr

Ax parapraph 336, the Caurr of Fiese Inscance pennted oue that ie had aloccly
teownd thar she Commission had praperly assessed the duearinon of the perind
during which Monce had ifringel Article 55310 of rhe "Freary.

The gravity of the infringement

The Courr of First Instanue held, i paragraph 34, rhar, sccordmg tu the siea-
Law of the Courl ol Justige, in assessmg the gravisy of an inflemgerient for the
purpiose uf fixing rthe amount of the Ene, the Commissicn had ke inte
consideration mot only the partivulir <hcumsrances of the case but alse 1he
contexr in which the irdringenenr socunied and had to ensure thar ws scrion had
the nocessare deterrent effect, especially as rtganl; those repes aof infrngement
which were particolarly hanoéul 1 the aiainmenr of the abjectives of rhe
Cl;:-nl.rrlun|t}" it wray inlso e 1 rhe Coamrmission o hasy ﬁ'g-:lrl.i e the fact thar
indringernents of o specife rype, whose unlawbulness had been cstablished, weere
sull relamvely frequem on accuunt of che profic char seme of the anderiakings
concerned were able o decive from them and, comsequently, o was open o che
Corrarnissaan oo case che level of fioes 5o as to ceinbaree thesr derecrant effect: che
Face char in the past the Commission had posed finee of 1 certain level For
cerrain brpes of infringeroenr did nar mean chat owas extopped from eacsing rhar
level within the Lars indicared in Begulation ™o 17 if thae was necessanr to
crgure the implemensation of Commmry cempennon policy Jomed Cases
IOORD oo 02D Apesigpeee Diftzesion Frangaize and Ofbers v Comeaigsiur | 1953 |
ECE 1825],
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lo wiewr eof thuse comssderations, che Court of First Insrance towond, ar paragraph
347, that the Commnizsnen bead cighely described the Bxng of carpet prices and of
sales wolomes a5 well as the adopricn nf measires desigoed o Bacilitae the
wnpementanon of arger prces as a parboolaely grave and ¢ lear infrngemenr.

Ay pavagraphs 351 to 355, the Cowre of Firsr [osrance nowed rhar in order m
decermiene the amount of the Bne, the Cemmissien had first defimed rhe cnteria
for serting the genzral levet of the Boes imposed sn the undecrakings roowhich the
Tolrpropelene Decision wing addressed (point 108 of the Decmsion] and then
dedined rhe comegria for schacying o faie balance hevweon whe Tines impesesl oo each
of those underakings |poanc 109 of the Deciziont. As rogards chae Tasr cagggory of
coweria, which it feond co be relevant and sufficient, cthe Cour of Fiese Instance
vunsiderad that the Commaission hae setticiently individualized the way in which
ic ronk accowar of the ceitera celating toe the tole plaved by each of the
undercakings i the collusive arsangeaents and rhe poriod of e doring winch
they participated im the infringemeor in bdance's casc and had not applied the
ceoreny relaring o dhe respectree deliveries of che vaoous polvpropylene
producces to che Oammuonity and then raeal ootover unlaiclsy

At paragraphs 381 ro 383, che Cour of First Insrance found rhae the Commissign
had corregrly gstablished che cole plared be Monte and char ivwras entiled oo rake
account of that rele in determining the amount of the fine. Moreover, according
to che Cowurc of Firsr Insrance, the facos vsrabhshed showed, b theic wtomeiz
gravity — w particular che beang of price and sales wilume targers — thar ddionee
had noc acred rashly or gvien thraugh Tack of care bur inentionally. [oochat regard
the Courr of First Instance obsorred char rhe undermkeings invols el aoomnee] ot
wirtually the whaole of the marker concernod, which shodwed clearly thar he
miftingernent which they hadd carnmitted topether might have cescricied compen-
THCmh.

The Courr of Tuest Instance nored, ar pacagraph 369, thie e Conmiizsion had
distimzuished o types of efect: fust che poice insrrucnons from che prodige i [
rheiv sales oflices; secondly, the movements m prices charred o various
cuseonters. Accerdiog ra panagraph 370, the frst type o effect had been proved
W the requisice legal srandard by rhe Coamwmssion [cam the roany price
s rructicons grven by che various producers. Wath cegard 1o the secand oype of
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vElsn, the Cinure of Fiesr Insraece poanced owr, at paragraph 371, that o was clear
from the Folbrproprlens Decivien that the Covession had raken into accooant, in
mucigation ol the pevadries, the Facr thae the price ionasives generally had noc
aclieved heir akyecrive i full and char there were e mgasures ol consaaraing w
crsaee comphance with quocas or other measeres. The Courr of Tarst Insaance
concluded, at paragraphs 372 and 373, thar che Commissicn had rightly taken
ull aevsunt of the FBrst rype of effecr and chat ic had taken accounn of che Liced
chanacrer uf the second cype of effecr to an £xtent that Monre had noc shown was
isufficient. that che statement of the goownds for the Commission®s Jociaan
supparted s conslusion and char chere was nothing to indicare char che
Comoss ion had based the Polvproprlene Doecision un omaderanon of more far-
rzaching effects chan those st wut in the stargmoent of groonds for the Devisio,
concrary tu bAunte’s assecrinns. Uhere could therefore he auo quesrion of any
it ol powess

The Court b First Tnstanee funnd, ar paragraph 372, that the {omarussion had
Labenn accomar sff the Facn that the undertakings had figuncd subsantal losses on
thew polypropylens operatioms vver a coensaderable poveod, and that it thergl
vk account of the aufaveurable econamic condivions prevailing v the sceror
with a witew i dorermmnaag the general level of the bnes. It added, ar paragraph
380, et che maximum hmic of 10% ot toeoaver Lid down o Aricle 132 of
Regulation Mo 17 applied o all corcumscances.

Ar paragraphs 385 aod 386, the Court ol Firsr Inscance observed b tlw: warinus
facts puc borward Ly Mome a5 jusofeadion, which relatal i parncolar o che
maviemal political and social context or che benedicial ¢flccrs of che cartel, worg
nor such as v efface che onlawiful nature of irs conduoce, since it could nar be
accepred that participativn in an wlawful cartel cunstitubed o leginmate farm wi
self-alebrnee. Aoconding rothe Courr of Tiese Instanes, the Commission could have
raken acenunt of chose Faces in determining rhe ameone of the bine 4% aucigacing
circumstances, bur was not ehliged foda e, 1n chat cennecrion, in so far as the
applicant appealed 10 the exeecise by che Coun af Fiese Instance af s unlomired
irisdicron, the laer obsecved that the crireria ser aut in puint 108 of rhe
Falvproprlene Decisivon eacirely justified che general level of the fines imposed,
having regard in partwulas oo the parricularly manitest natore of the inEnngement
ceanmitred.
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lo comlusiaen, at paragraph 18K, the Courr of Fest Tosdance held that the Dine
wnpaed on Meonrs was appeopriate having eepard to the peasiry and ducation of
the breach of the comperiten ruleg found to have besn coment red. Acoarding 1o
the Cosurt of Farsr Instance, since the Polyprogel2ne Degiston was oo wolawtol oo
didec rive inany way the Cc:mmnsﬁmn creld ot ineur liabihcy.

Roopeming of e aral pracedmie

In dealing wirh the requess to reapen che nral peocedore, veferred oo in paragraph
SE® having agan heard rhe views of the Advocars General, the Courr of Firsc
Instance considered, ar paragraph 390 that &t was not necessary to nrder the
reapening of the vral procedure i acoordance wich &rgicle 62 of its Buales of
Praceclure e o erder measores of ingairy as requesred by Mone.

At paragraph 391 of che prounds of the udgoent the Coore of T isracee held
ay follows:

't mwage by ostated that the iul:lp,mtnr Jelvveced in the alenwementione] cases
rodgmcor of 27 Felwusry 1992 in ]l.:l]:I'IIHJ Cases T-THEYD, T-84/HY 1o 1-8599,
T B0/ T 01780, T-OXRD, T-9a/My, 1-Y8:54, T-955%, T 102/89 and T-1045%
HASE oerd Chihers v Lperreepissios |1‘5|'?.2] ECR 3150 does met i itsel justity the
reapening of the oral peocedure incthis case, The Couarr obsceves thar o measuce
which has been noofied and pablsled rmugt be preswmed o be valid. 1o is thas ko
2 persamt v e seeks to allepe the lack of frermal valubicy s the non existence of a
mcaiure fo peovede the Court with grownds enabling oo look behingd che
apparent validiy of the measyes waich has heen tormally nocificd and published.
hi this case the applicants have nor pur Foreaard any evidence o suppest thae che
meaziree rudibied and published hzd nor bean appeoved o adopted by che
members of the Coamnnssion acting as a zollege. In parncuolae, in eomzast te the
YO cases (udgment in Joined Coges T-790E0 T B4/80 o TT-MAMY, L-HYHY,
T-F1rge, T-XED T-Harsy) T-9aMs T988Y T-10XEY and [-104/8%, cired
abeng, pacnpraph 32 et seq.l, the applieants have wor poat torwacd any evidence
thar rhe princaple af the inalterabuhey of che adnpred measore was infoinged by o
change o the cext of the 1lecision after the mecting of che College of
Commivsionere at whochor was adopred .
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The Crrurr of Tiest Instance desonssed the apphcation aed wideced Moo to pay
the costs

The applicatien for revision and the order of the Cowrn of Fus lascance

On 11 June 1992 Monee lodsed an appheaion Far revision of the contested
yudpment at the Registry af the Courr of Farse Instance, pursuane to Article 41 o
the F Searone of rhe Cower of lustiee and Artecle 125 ot the Rules of Procedure of
rhe Cnure nf Ficse instamce.

D order ot A Mewernher 1992 in Case T-1489 REY Montecntrn » Comsaiision
[1332] ECR 1-240%, the Court of Tirss Instance dhiamissed the apphcanen For
revisiran a5 axadmissible,

The appeal

I ite appeal danee requests the Corane f Justee

— firer, oo declare che appeal adrssihle;

— principally, 1o annul in full the vonlested dgment and o ceter che caswe back,
o anorher Chamber of the Coun of Ficst Insance far a fresh exomimangon of
the Facrs. where tlat was omitred, and applicarien of the proper princaples of
lawe where hey wese infeinged:

| - diwd



£3

TUBGKFRD 13 5 7 19T — 4B 4 3R] P

— im the aleernacive, rarcially oo anoul the conresrod judgment with ceferral as
b

— in amy evenr, ofder che Commagston te pay the costs inorelanon o rthe
proceedings before brah Cores.

By vrder of the Court of Justice of 30 Seprember 1992, DSR NY DSRT was
given lewee b intérvent in suppart of the orders soughe by Monte. BSM requests
the Cower oo

— annul the conested judgment;

— declare the Polyprapylens Decsiom mom-¢xiEmnd o aomul i

— declarc the Polyprapyrlane Desisiom nonexistent or annul it as regards all
addressees of char decwsion, or ar least as egpards RSB, icrespective of
whether or not lhose addressees appealed agawnse the judgment concerning
them, or whether ur no their apprals were rejected

— in the alrergative, refer the case back to the Coort of First Instance qan the
iseme wherher rhe Polypeoprlene [ecision s non-existent o should be
annoulled;

— many event, order the Commission to pay che cose of the proceedings, brch
in celacinn o the precesdings lefore the Count of Justice and v those before
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the Courr of Fiest Insmnge, ingluding the cnsts imcurred by D4b o ity
IRTETYEntion.

The Commission contends that the Coure should;

— chisnmss che appeak inoacs entirgry;

— uphold the dismissal by che Court of Fint [nstanue of the applcanon;

= order Muonre b paw the costs inorelarion e the proceedings before hoth
. OLFEg

— reject the intervencion as a whaole as madmissible;

— alternatively, reject the Eorms of neder songhe o che inrervention to che eftect
rhat the Courr shaold declare the Polvproprlens Decvion oun existént or
annul it as regards all its addressees, o7 an least as cegards DSM, irrespecove
of whether those addressess appealed againar che judgmene of the Court ot
birse lasiance concerning thent, ar whecher their appeals were cejected, and
reject the remainder of the internaenticn as untoundead;

= iu the fucther altecnative, reject the mrcreanoon as vofounded:

— imany event, order LYSM o pay the coses arising out of the intereention.
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In support of it appeal, dMante puts locward five pleas alleging inteiogeinen of
Commwny law, woarhun the meamag of the fese paragraph of Seticle 51T al the
EC Statuie uf tl'u: Cuourr wf Justice based, hiese, oo che Face char the Courr of Fieso
histance failed @ venily of ity awn moetion whether the Palyprepylens Decision
existeil; sevonadly, o indringement of Article 33 ol the Treacy: thicdly. oo the way
rhe faces were earablisked; fourthle, ga infrimge et of the coles applicable e
linwration perivds2 ancd, Tifchly and o rhe aleermaciee, v rhe devecminacism ar the
amiont st the fne.

At the Commission’s request and wirh an ahjocrin on Moncees past, by degisisn
of the [President of the Couwer of Juince of 27 July 1992 proceedings were sraved
until I'¥ Seprember 1224 coenalble -he appropnate conclusions oo e deaven frem
the judgmenr of 15 fuoe 1994 0 Cuse C-137092 P Comnzessiog v BANE aned
Cxhrers [1994] TOR 122355 Uche P8 wcamenn of b Crowel of astiee™, which
was delivered on the appeal againse the PV judement of the Cowre af Firse
Irestinnic.

Admassihility af che dfnrervention

The Commassion considers thae DS tnervenmon must be declared inadmis-
sl DM cxplained that, as an mtervener it had an wmeerest i having the
concested judgment concerming, Mg ser aside. Aqcorcding e Ly Comnission,
annulment cannot benchr all addressces of a deciann, bur only rhose weher baing
am gty for s aomulmwent, That i precisely one of the distincrions berween
annulmeant and nen-cxestencs, Failloes 10 obseese thar distinetion woeuld mean
thar timc-limirs tor bringiop an action woold cease e be mandaroey in agiinmes ler
sl ene, DEM copnon theretore seek the bencfit of an annulmenre beciause w
Eailed ta appeal against the pdenent of che Court of Fiest Insrance which
concerned icjjudgmene aof 17 Dvegmbor [#9] i Case T-8059 LISAT v Copperission
[|‘5'=1|h! ECE I 1833 Br its weervencinn ISR s sunply seckung ro cmowrmvenn o
ume-bar.

The arder ot 30 Sepeember 1990, vieed above, prancing D46 leave o intecvere
wras made ara time when e Coone ot ]u*stm. had nat ver decaded the ivsue ot
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annulment or non-existence inoes PV wdement. According te the Comnnisaion,
lallowing that judamen:, e allegamoes al poocedureal defecrs, even of well
lrnnded, conld lead nnby oo annolmene of the Falvpropylene Leasnn and nor bo
a bndinp of non-exseenoe. Accordingly, [ has ceased to have any imterecr in
intervention.

The Commissin alse objects i particular e the admissbility o DIARTS
submission that the judgmeny of the Couer af Jusrice shanld mclude pr:wi:.inn':
deckaring nen-rxisrenr ar anoulling rhe J’nl'-'pmpvli::n: Decisinn as cegards all ity
addressces, or ar least as repacds DE8, icrespective of whether o nol those
addressees appesled agamsr the judpreent af rhe Conre of Fasr Instance
concermmg hem ar whether or nor their appeals were rejecred. That subrmissien
5 inadoussible, unce D304 o seeking o imeroduce an ssoe which convems o
alone, whereas an intervener can only ke the case as e finds oo Uhuder 1he
loarth p;ura_gr.ﬂph al Acnicle 37 of rthe FA©oSnarae off che Cowore of _]IJ:-iLiE:. dn
inrerecner may only soppore che Form of order soopht by anorher party, withonl
sersdacang his own. 1n che Comniissien's view, that pam e 1535 submissens
cinhinms el it 35 seeking te use che e rvien o m o prder o ger round the expry
rof alve viene-lwr Fo s ppealmg el the judgmenc of vhe Court of First Instavi:
ut D88 v Covrmnession concening it

As repands the obyecoon of inadmissibility caised against the mteeeentiom as a
whole, the Court wbserves first of all ¢har the woder of 30 Seprember 1992 by
which it give DEM |eave no mtervenc in sapprore of the Borm of arder wwght by
Monte dees ant preclude a freesh cxaminanion ob the admissibilioy of s
ntervention (see, To that etect, Case | 3879 Rogeeptfe Frires v Cogencl 1980
ELCR 33331

Under the second paragraph of Actele 37 af the B Srarute of che Cowrr af
Juestice, the righe e mtervene in cases before che Court 15 open to any petsnn
catablishing an wnrerest i che result of the case, Undeo ihe foueeh paragraph of
Arocle 37, an applicarien to infecvene 15t be limired w0 soppotring, che Bormoat
order sueugzht by oo of the paties
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The tonns of croder sooght by Monee i ws appeal anclode, o pacticular, the
annalmenr of the conrested pedgment on the ground char the Coure of Fiest -
Insrance Failed e find rhe Malvpropylese Decsinn sone-exastent, It s clear from
pacagraph 4% of che PYC podgment of the Courr af Jastice rhar, e way of
exveption ta the principle thar acts of che Communicy soscicunvns are presumed
bo e lawelul, gcts ewinked by anicregularity whose gravier i so obvicos that it
canina Be ralezared by rhe Comauairy lepal order must be treated as having no
legal effecr, even prowasinnal, char s oo say rhey most be ceganded as lepally nom-
C¥LSTEML.

Contrary oo the Commissions contenton, DM s inceeese did nae die on delwery
uf the judgment by which the Coure of Justice annulled che PV judpmene of the
Cover of First Instandg and held thar the defeces foond hy ehe latter were not such
as 1o wearranr crearing rhe decision challenged in the PYC cases as non-exisrent.
The PV judgment did nor concern che non-cxisrence of the Polvpropylcne
Crevisivn and therefere did noc bone DM s intereso in nhtaimmng a finding of such
M- RiAeee e an vral,

Az regards the Comnussons obeonan g D5MS sabbwssom thar chis Courr
shold declare the Folypropylene Decision non-existent or annod 110 as regards all
irs aldoessees, mroar least as cegands DAM, thar claim speafically concerns a0
and is oo idenncal ro ghe forms of nedee sooght by Monte, 0 doees not thercture
sanisfy the condicians laid down i the feorch paragraph of Acgicle 37 of che FO
Stature of the Court s that it muse be held inadmisable.

PFeas i law relicd wpoo in suppon of the appeal

v stbppuart af o5 appeal. Monee, referring to parapraphs 389 to 391 of the
prownds of rhe coneesied gadgmentd, claime Tirst that, inasmuch as it failed 1o
verify the exisrence of the Polyprapylene 1hecision, the Courr of First Insrance
:||'|J'r1|:|g<:d the rules governing rhe horden of proof and failed in s nbliganon o
anduivake of i ownomution the verifications necessary, Secondly, referring to
paragraphs 57 o 202 and 203 w 315 of the comeste:d pudgment, Monote claims
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thiat, when fading e facts pur kxrward for acs assessment and reviewing rhe
apphcacion of Ammcle 85170 uf the Treaty to chase facos, the Coorn o nf Firs
lnstanwe todringed Arcicle 83 of e Treawe, Thicdly, with cegard agam o
paragraphs 37 10 202 referred to above. che appellanr claims chat in Linding the
facts pur Forward Eor s assessment che Cuurt of Ficse Instance infinged che
principles applicable bo mamers of evidengs amd the assessimene wof the mdwidual
resprrnzibility of thuse participating n che mEnngemear, Faweehly, celecning to
pacagraphs 235 and 237, aml o paragraphs 328 o LT of the conmestod
jndgment, Monte claims chat the Coart of First Inssance infringed the roles
applicible tr nitation periods. Fifchly, and inoche aleeenarive, Monte claims that,
in rebusing 1o reduze rhe e imposed vn it the Coorn of Fiese Insrasce infrings:d
the rules applicable xa che determinaeing of the amount of the bBne.

Failure to find the Falypropylmee Diecieton son-exrstent or to s 1¢ for breach
i pzsentia! pracediral vageirentialy

By is first plea, Monze claims char the Count wf Fint Instanee infringed che
prindiples puverning the burden of preof and dhe ponciple g a cown should
werify of irs awn elien whether a contested ace exists and ser aside any illcgal
act. blonee states char, follieing the PYC case belore the Court of Fiest [nstance
annd the statements made by che Commissioa’ spokespersen, which were
repraduced in the press, it had become clear thar when the Palyproprlenc
Drecisian was signed and rherefore adopred, some texts did nor n fact exist and
thid there were sometimes sipmficont dufferences bepwecon the rexes which were
ready when sagnatuare fouk place and the texrs nocibied, owing en changes made by
the Commussien’s servicas adree the decision was adopted. fuch a manner of
proceeding iv all the more seneus where whar i mvalved 5 oo dedisian imposing a
fine, as was the cawe here,

Mocewrcer in chis case Monte bas every rearon i believe that the Iralian verson
ot the Polypropylens Decision was not adopted on 26 April 1986, Thar defecr
entatls rhe mon-exisrence of that decigion and the Coort ot Fiest Instance =hould
hawe verified thar point of irsawn monon, in accordange wirh 4 peingiple that o
well-estalrlished in the legal orders of che blember Szarcs. All the mosc scewss
forms of nuwllime @nrasl woreexistenee which rakes effece ex feme and no limitation
perikd apphes.
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Bdonre mantains chat the Commnsgicn irself recopaesed chac the PYO and
Pofvprogelenr cases were idenmeal when it requested char this case be stayed unnl
che PYL judginenr b the oot of [usoee was delivered. In contendmp rhar che
defecis whigh, w accordance wath the principles laid down in rhar judgment,
ertail nullity and nor the non-ezistenc e of the decision shonld have heen pleaded
in the applicadon at Hest instanee, the Crmnmission 15 forgerning that, io the PR
indgment, the Court af Jwstics annulled dhe Cammssion’s decesion although rhat
defect war net the sobyece of a speafic complame, Even it the 350 were non-
earstence mather rhan nolliry, inits PYC jadgrent rhe Cone of Jusnice consaderel
that rhar did no aBfoet the possibilits ripen oo the ot of anoulling the contested
decagin.

Blen-exisence does not comstitute an indspendeny caregary of debect moan
administrative ast, but rather o parocolar species of defect arithan the sareg oy of
mullity, Ases vitaned by veey signofcant defects ane only consndered 1o ke non-
ewistent wichun very srowcr limits and in extrene cases (see the Opimen ot
Advocate General Trabwechi in Joned Cases 1874 o JUTE SLTA RI7E, 37073
to 0TI LLETA, VTETS, AR, 1307 and 13573 10 137073 Sebati-Kaortuer
areed Cpbers v Connedl [1974] ECR 1770 [nthis vase, there was oo need onorelr on
a fnding, of the Court's wen motsn, of a defect entaling nulhty, because thal
defect wa relied on o the appeal, alchoogh snder the fitle of non-exiarence.

In the ewent, as inthe PO cases, there s seciour evidenee e sapgesn tha dhe oxe
vl the decisson in lalian was drawn up after rhe Dkcision was adopted and chat
the decisien was altered bvfare i was noufied to Momee, The Court of Firsr
Instanvy shonld therafore have asked che Commission to procduce the anginal rex

il irs 1recisaan, as the Court of Justice shoald doanue

T3ahA srares thar new developssenty bave rakon place i other cases before the
Court f First Tnstanee. They confiom chac it s incumbent on the Commussion 1o
proee Lhat i b followed i own essenrial proceducal requireioents and rhiat, 1o
clapnfy rhe wisoe, the Coucl of Timse Jonsece muet, of irg o mooon or ac the
reguest of 3 partw, order measures of mguiry inoprder o examine the colesant
doecomeitary evidencw- [ rhe 'Seds-Ash” cases 1Case T30 Safpay v
Ceomarmisaioe: [19495] FCRI-1775 and Case T-36/01 10 v Clorereerisgios [199 1]
ECR 1-144 7, the Commission contended that the Sapplemenr o Reply lodged
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by [CD i those cases alter the PYO0 idgment ol e Corg of Firsr nsrance
cratrinad e evidence rhar rhe Commassion had infringed irs Bules of Proceduore,
and char cthe request for measuces of wnguery lodped by 1] amounted tooa new
plea in law., The Court of Firar Trsramce pevertheless ol guestions n che
Ceamissinn and 101 as o rhe concluswons oo be drawn from the 2V mdgment of
the Conrr of Jusoce and alsi asked the Commiussion, br reference to paragraph 32
of che MVC udgment of the Coorl of Justice, whether it was able w produge
extracls Iromm thae mivire s and che aurhenneansd resrs of the conresred decsions.
Frllimwing orher develnpmencs in che procedoce. the Commissien finally admieted
thar the decuments prodduced as authenticatod were eoly authentivated afie the
Couct of First Tretance had oedeeed thein prodhac oo,

Accarding e DEM, in the “Lowe-dessiy pofvettoplese (SLal'E71 cases |Joinee
Cases T-HIEP, T-H 189, T-ERE9 1-H7HY, ISHEMY, T-0esS, T-90 89, T-55/89,
T-270Es, 1Ry T-dae, T-101789, T-100E89, T-105:89, T.107/E% ang
T-11289 BASE and Others v Compenissioer | 1995] BURI-72%, rhe Courr of
First Instance alse ordeced the Cammumisaion m padoce @ cernfied copy of che
urpinal verswn af rthe coneesred decision. The Cemmission admitted that
authenocadion had ror taken place at she mecting at which thi College of
Cummissieners adopted that decisiom. DEM phaerves thar che procedure for
authyrning aces of che Comumisson muost therefore have been imtrodued atrer
Mlarch 1922 [r Eollows char the same defect of lack of amthentisnion muosr affece
che "ol propylene Decision.

D&M adde chat the Court of Fiest [nstance advpted 3 smilae appeoach o rhar
takorn i the Polypecnydoa guses in £ ase 1234092 Farapet and New: floflawmed Fora
W oCnmzsion | 1994 ECK I-905, ar parageaphs 24 o 270 and Chge T-35792
fabur Dieere v Campuszsion | 1994 ECR 1957, a1 parapgeaphs 28 1o 41, when oo
repected Hhe applicants’ pleas on rhe geownd that they had Failed we prodoce the
shghrese cvidence wich moght cebut the presompricn of validity af the decesion
char they were contesting, In Cage T-4192 Dninp Slazeager Ieternational v
Coremrevige [I994] ECR =441, rhe applicanc’s argument was rejected on the
grand char che decision had been adapred and nocified in accardance wirh rhe
Cemmissien's Kules of Procedure, Tnoneme of thase cases dad the Cour of Firso
Instance mepect the applicantss” plea af arregularity in rhe adoptim of the
challenged acr an the ground rhar the Commission's Rotes of Provedure bad wot
heen complied wach.
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The only exceptions are o e fwd o the orders in Case T-4/82 AASF v
Cosimicsion |[1992] ECR N-13Y1 and Casn 2B Rev DSM « Comimission
[19%2} ECR 1-23%%; hrwever, even in those cases che applicants did not rely on
the VO judpmenc of che Couct of First Instance as a oew Facr, bar on arher facts,
In Case 195391 P Baver v Commasuon 1994 ECR T-3819, che Cowrr cejecied
the plea that the Commissoan ad infiaged itz own Bules of Procedure, becaose i
had mor bewn properly mised befare the Cowee of Ficst [ostaonee, I the
Talypropyleng priceedings, however, che same plea had been gl before the
Coore of First Iosance and was rejected on the rrownd chae chere was not
sutficienc evidence.

DM considers that the Commmpssion®s defence in this case 15 baged on prosedoral
argumants char are ircelevanr, piventhe cnnrent of rae gonresced judgmant, which
in eszence rurns on the burden of proof. Accordimg o DSML O wn the
Fafvprapylese cases, the Commission has not itselt peodoced evidence as to the
régritbariry of rhe progedures Fallawed, thar s Decewse 0§ 000 e 8 paositaon
shovw thar o comphed wach s oven Kules of Procedore.

The Cormmission maintains that following che FYC padgiment of the Court of
Tusrice, Monmes cocicism has been ovortaben By evens. Even if waere o bae
accepeed that nen-exiseence should be found of che Cource’s own mooon, icis clear
Icom that judgment that dMoute cowld have relied on the alleged procedural
deleers omly for che purpose of secking the: annulmeom of the Polypropylense
Drecision. Grownds for annulmene must be relicd onin the onginaong applieaoon,
and that was not done,

The Cammassion podnrs oor thar, even ol ir were oo e congsidered than o claon for
a declaranon of nan-sxseence includes a claom af nallite, Maonee's comecism in the
appeal, to the etbect that the Court of First Instance should have acted of its vwn
rnoricm, telanes ooorhe case of non-existence, not to that of nolliey. 1t adds that the
procecdings n che Pobypeepelens cases chd nac breing Bacraal svidence o lighr
analopuous oo that which came o hghe in che PV cases.
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A cpands LM% acgoments, the Crmmissinn srates thar these arc fundamentally
fawed, since rhey fanl o take accaunt of che differences bebveen the PYC cases
and this case, anal ace based cnoa mdsconstomction of ke BYWC gudgmenr af rhe
Coonng of Jusnce.

Soreaver, the Commission eaianams i view that the applicanrs in the Sodas-4.58
cases had moc prodoeced swfhcient evidence o jusoty the eoder by che Coart of
Tiese Instance that th: Commission produce docomencs. At all events, in thoss
cases and the LePE cawes, alsa vited by DS, the Cowet of Fiest Bstamcs reashed
its clecisian in the lighr o the pacrcelar circumaranees of the case before il the
Folypropylene procesdings, supposed deficiencies in the Felvproprieae Theoision
could Rarve been poimted out in 1988, but no vne did s,

IE, i it yudgrocnes o Frafapre zoed Newe Halload Sord v Comerierioer and Jobe
Lrosre v Comepssinsn, cned above, the Court of Fiest Insrance reyecred the
appocants’ allegation:, which were mivwed timeowsly, on the aroond chat there wae
nr evidence rn supporc them, the same soluoon should @ Farron be reached an
this case, where the srouments relating to procedueal irregnlariries in rhe
Pulvpropylens Tecsion were procuced laee and wrhnor ovidence.

With regard, firsr, to the comcitiong capakle o rendering an acr ooa-gxistent, it is
clear in partacular fcom parigraphs 44 ra S0al the PV judpment of the Court of
Jwsrice char acrs of the Camomamey nsciwcians are in prnciple presurnesd 10 be
lawbul and accordinply pruduce legal ebects, #ven iF rhey are ranred by
irregalarites, until such time as rhey ane anaulled or wichdrawn

Howewer, by way of exceprion to that principle, aors cainced hy an sercgolanty
whose pravily is so sbyiows that o cannor he wolerared by the Cummunit}' legal
prder must be mearcd az having no legal effect, even provisional, that % o ozay
thev muse be regarded as lepally non-exmseent The purposs of this exceponn :s o
mainrain 3 balance between pewe fopdameneal, hor somerimes  conflicong,
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requiremencs with which a begal order must comply, namely stabiliry of lcgal
rclarions andd respect Tur legaline

Fraom the grawiny of the consequences arrachag to 4 finding that an act of &
Cammuniny inscitucion is non-existent it s selloevident that, ke reasons of legal
cergitinry, such 2 finding 15 reserved (or Quile exIreme S g s

As was the case in the PV actiong, whether congidered mosolanon or even
rugethur, the irecgubsrinies alleged v Maonre, which relawe o the procedure for the
adeprinn of the Polypropylene Decsion, de not appear to be of such abwviang
praviey chat the decision must be rreated a5 legalily non-egment.

The Corurr af Fiver Insrance did nor cherefore infninge Community law ax regards
the conditions capable of rendecing 3 act on-eanstent,

hecondly, wich regard oy the rofusal by the Courr of Frsc Instance to find debects
relaring e the adueption and notification of the Polypropy lere Desisinn suck as oo
Tead v ity armalonent, ir veed mecely e held char thes plea was vased for che fiese
rime in ghe request thar the ncal peacedure be reopened and measures of mguicr
he caken. Consequently, the question whether the Court of First Tistanee woas
ohliged toexamning it overlaps with ihe quesion whether thar Coner <hanld aaer
pcceded o the regueese.

In that connecrion, and a5 cegards the request ber measore: of inguure, che cose-
law f the Coure fvee, in pacticular, Case 7770 Prolle v Comeeissios [ 1971 ECR
Fal, pargraph 7, and Case C-A10%3 Bogeae [1995] FOR 14421 parapraph
530 makes o clear that, if made afrer che oval procedure is closed, such 2 request
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can be admacted auly it o relares to ks whoch may have 2 decisive indlaenes and
whivh the parry concerned could nor pur forward betore the < lose of rhe oral
procedure.

The cartee apphics with cegard oy the ceguest chat the ol pregedure be reopened.
Ir ix crue thar, under Aeticle A2 ol i Rgles of Proscedure, the Couarr of Fiest
Instance has Jdiseeetiom in rhis arca. However, che Cour of First Instance s nol
phliged 1 azcede ro such a roqoest unless the parey converned celice o fcs
which mar have a decssive inlleence os (ke ougoee of the case aml which it
ciruld not put doreard belooe the clese of the oral procedore.

In rhis case, the request oo che Court of Fies lnsrance tar vhe oral procedure o be
reopened and measures of mguery sndercd was bazsed on statements rmade it @
press ccnifecense which ok place after the PVC judgncne uf the Coure of Firsr
Inarance was Jdelivercd.

Farst, adications of o pgensral narors relating o an alleged pracoce of che
Commisaon thar smerged troem o jodgmenr delivered inoorher cases or loo
statements made o the oeeasen af nther proceedings could nee, as such, be
regapdid as decisive Tar the parposes of the desermination ol the case rhen befoce
rhe Coure of First Instance.

Secandly, cvea when submitcing s application, Blune was & position to
prevvide rhe Coure of Fiest Instace with ac least mnimum evidenee ol rhe
expediency of measures ol peganisarion of procedure o inguicy o the posposes
ot the pracenlings in order a prove thar the Polyprapylene Decision had been
apred in hreach of the language rules applicable ar alered aber its adoptiow by
the Collepe of bemnbwrs ¢l the Conunission, or chat the wriginals weee lacking, as
certain applicams e the PYC cases did {see, to that eibeer, Case C-185/95 I
Desesrablpgiesie v Connmession [1993] ECR 8417, paragraphs 33 and M)
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Furthermore, the Cueurt of First Instance was not ohliged 1y oader char the oral
procodurs be coopened ort the geomnd of an alleged dore o raise ol s own
moten asues cancerning the eegolarity of the procedure by wlich the
Polypropriene Decision was adapeed. Any such ablipation to raise avaters of
public polivy could exist only un the basis of the Eacoual evpdence adduced before
the Loonarr.

The Cowrt of Farse Instance did nor therefore o any ereor of Liw i eefusing
n reepen the oral procedure and to order measares of frgamsation of proceduee
and of gy

Thudly and fmnll}, wagmmch ps the appellane asks rthe Conn of Jostice o onder
measurss of inquicy ar offers eviderce i order oo cstablish che condionns under
which the Commission adepted che Polyproprlene Decision, suffice it to poinc
vt char such messures comat be eonstderad i an appeal, which i limited o
points of law.

Chothe: ane haod, measures of inguizy would necessarily lead the Court to devide
questicms of facr and would chamge the suljoor-marer of the progecdmygs
commenced before the Ceurt of Fire Insvance, in breach of Arocle 11342) af the
Bules ol Proceduce of the Cowet al Tastice,

O the other hand, the appeal relates vnly to the contested judgment and 1T s
enly if chan jodgment weree ser aside that the Cuurt of Justice woold, in avcerdance
with the First paragraph of Aricle ¥4 of che FO2 Sracire of rhe Cower of Jusice,
debreer judgment aselt o che case. 45 lonpg as rhe conresred odgmen is noT ser
aside, the Court g mat therefore regquiced to examine possible defects 1o che
Polvprogelenc [ igion.

Ir fol| s from the decegoing thar the ficst plea in law muse be dismissed.
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Ieefrimpenmenr af Arncle B5 of ohy Treaty

Bv its second plen in law, Aoree claims that the Coure wb Frese b ravencee: inl’r_ingc-d
Armcle 3% uf the Tecary boch in eclation m the leorer of chat peovision and inorhe
tnoer preraninn given o it by the Commission and the Court of Justice,

Dusrarciens of competitiom

By che Firsc limb of this plea, Moote alleges than the Connr of Farsr Insrance faded
b taken inta acommt disraarions of compentinn cansed by facoers beyond the
crnrral of the endemakings, in particular by che ecenemic context, Monte had
clasmed, s ars applicarion to the Count of Fiest Instanee, thar rowards she end of
the 19705 the rearket wins charagivrised by o sinnanien of overcapacicy which was
sgpravared by o wplog of the price of il by the Organsation of Metrelewm-
Lipormng Councries (S0OTEC'E, which the Commission bied pevgr arrempred oo
challenge. The serivns distections i she polvpenpylens marker were doe not o
the produzers’ mecrings hae roorhe proces imposed by OPEC and were cherefore
caused by Baztors which had noching ro doowith the urlertakings. Moore refers,
in thix connection, fo the judgimenr i Swilter tinie and Otbere v Emrrrﬂrssrt:-ﬂ_.
cigd albwwwe, sinad ro the Oypinnn of Advocaee General Mapras in that case,

Contrary o the Cnmmissions assereons, the princyple Laid dowrn in Soider Lhae
and Otbers © Commuosnn, cited above, has nen been superseded by subsequent
cake-Linw i pacticular Yam Landecoyck and Clrfaes v Comeeissioen, cned abowee, or
Joined Cases 2HWH2 h 242080, 2612, JeRD FEEBD wrad 26WHL Stichrimg
Syparettenmwdustre awd Others v Compaeion 1383 ECR 3451,

With regacd to ity ubligativn v consider the economic canrext, the Court of Pirst
hs tamey: grnfined iself, when caking che coonomic conrext into consderakion, to
the fact, referred v o paragraph 257 of the contested judgrenr, thar all rhe
paly pn:-p}'lcni: producers were wperating it a loss, neghecring che reasans for, and
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the sipnificance and durarion of that negaove peried. which was due to the
aboveroentrmed fictors, Muceoven the Coaur of First Inscance Lailed comples]y
ta wvongicder che exisence af the Tormal msrrwgions given byl Iralian
Coreermonent fos ltalian unadescakigs o mantaw conract wirl cach erhee and
warh mwalzinacienals nor did it cansider che superior concraciual power of he
polypropylens users ot the legal and moral cbligarion incumbent on the
underakings congermed 1o pedues [owses.

Chven thar set ot omewmstances, each one of ahich could ustity a completzly
clifterest incerpretarmn ol hante's omdocn, the Couer of Fisr Insiange conbmed
irgelf oo indicaning, w parageaph 264, rhar the Crmmission had peoved o the
reqiiisire legal srandard rhar che agreemaenrs and corcerrod pracnces fownd had an
anci-comperitive objeor. | lowever, Maonore coorends char mip agreement or
comeerled practice was ever found o have existed. sinee the Commsion coukl
evliablish pole e cxisence of meetings- B0 was Uherelers by diseeginding all rhe
ol circomeranoes rhar the Cannr ool First Instance was alle o ephold the
appraisal made of the supposed fas by ahe Semmission. In so doinge, iomiringed
the princizle ceadbirmed by the Court of Jastice in Case £ 53792 T Hrll o
f'.:-mm:samu [1944] ECH I-647 :u:._r:-rdmg v whigh, where che Camemssinn™
r-:::llmmng iz hated on a supprsinon, it s sutficienr far oche applczane who s
cantesting the intringemenst to prove cireumstances which casc the dacts
esrylalished by the Commission oo diflerent light and which thos allaw aegnher
explanaton of the taces oo be subsorored far the one adepred by che Commsann.

In reply, che Commission states char oo texo or geoeral prncple auchirises
andertakings to imlomge Accicle 85 ot the Treaty as 3 meaction to the anti-
compenive acrtiviry of @ therd parre. Acconding to Suker Laie gad Chbord v
Cooernisson, ared ahove, che Commasson had 1o rake accounr of rhe erfeoos of
legislation in 3 Member Soace, bot the aconcies of OPLC are oot che subpect o
such legislation, That judgment has momcorer, been vvectaken wun zhar poine by
Van L::I'H::l':?!r.:_:.'r.‘n': areed Ctbers v Cumemasaime jrl .'Fa'l':'..ll.l.l'r'ﬂ:g .b.l-g:.':l':!”("'?tr.?rﬂll:-l.} Erigt amgd
Thbers v Comnnssion cred above, in which che Crort nf Justice examined
whetlar, in 'FITJ.I.IZ:IILL‘ national Icglzl._ur.-n excluded any possibilite af i:nmp-::tmun
I'he werease in the price of peteold did not i ieself exclude competifion bheoween
polypropy.cce proaducers, which was, however, redoced by the agrevmens bound
by the Commession and rhe Cowr of Fira Insrangs Inoany svenr, the sugrescions
mde by Che Jtalian admimsteation and che dfficuloe, in pracnce, of achiesing che
price argers wought by the agreement cannet oexcose the oniringement of
Arcicle 8% of rhe Traany.
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1t shoudd Fuese be borne in mindd rhar, porsaane re Acccle 1684 of the FL Lreary
tnoree Arcicle 223 EC| and che firse paragraph of Anticle 51 ol the EC htataree ol
the Cowrt of Justce, an appeal may el voly on geounds relating to the
infringement of tules of law, 1o rhe exclusion of any apprasal of the ks, The
appraisal by che Cower of Birse Baseance of the evidence pan edare 1 docs nar
consritute, save where the clear sense of that evidence hag been disereed, a point
af ko which a subject. as such, 10 review by the Crort of Justics {wee, infer gl
Hilti v Camneresioen, ciged ahove, paragrephs 14 and 4.2)

It follows rhar, anasmuch as icorelakes v ehe apprasal by che Court of Fiesr
Isnnce of che evidenee adduged, this complamt canmen e 2xanuned in an
appcal.

Secomlly, in s far a5 Monte semplaing thac che Coure of First Jnsrance did not
wake accrune wf the evnpemic contest i assessing the cifeors of the infringement,
it shenlel be nsred thar, having consideced that Uie Cammassion had proved tathe
recursnte- legal seandard that the agrevrngnrs and concerted practices held o have
exsseed had an anti cwinpetitive obyecr, the Court of First Insrance was properly
entitled ro decide rhat o was not necessary (o examine whether chose agreemenrs
and prasrices had had an etfect oo the condimons of competition

It iv st ledd case-law rhar, far the parposes of applysog Aecicle 8511 ot the Treary,
thete iy no nced o rake acceunt of the comercte effects of an agreendor snee i
appears that it has as its alyecr che prevenoion, Testoiviion of discortion of
compeditian Jeined Cases 3064 and S8054 Comden and (Grunduw « Cormiiiion
[1984] ECR 299, a1 . M2L; see alsa, 10 the same effecr, Case C-2F00T Sandaz
Prindnsdd Farmageeter v Coromigsoor |99 LCE T 45, {ase L-219593 1 Perrigre
Mord v Corrmrisgicer | 1997 ECR 14411, parigraphs 14 and 15)

Similarly, a concerted practice falls wnder Arncle $397) af the Trcaty, even in the
abrence uf antiscwmipetitive effecs on the market,
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Furst, 3t fallows from che acooal wxr of thar provision dhar, a5 o the cace of
agreerments b2 rwéen undertakangs and decisinns by asieciations of ondectakinge,
conceried pracrices are prohibited, regardless of chew etfect, when they have an
aomi-cnmpencive ahjecr.

Fezi, alihuugh the very concepl of & converted practice presspposes condusr Ty
rhe participanng wndercakgs an the marked, it does owt necessanily mean rhar
that conduct should produce the specific effect of cestricting, prevenring ar
distarting competicion.

Lasrly, char inverpretation is not incempaclle with che tesioctive natoee of the
probihivon lasd dawn in Arowle 83110 of the Treaty 1see Case 24067 Parbe faprs
v Cortrafar |1%68] ECR 335, . 710 sinee, tac frem extendung its s, i
eorresponds to che lireral meanwing of che terma used o that provision,

Thirdly, inasmnoch a5 Meares critcism 35 intended o show thar, a3 o resuli of
cireumstances berond the contal of rhe uniderrakings invelved, the agrecasenrs
and cancerred practices which were the subyect of the Tolvproprlene Becision
could nor have had an anticompetizive object, 10 must be pointed aof that, even if
well Feunded, Monre's claens aee out such as e prove char the ccnnommc cronfext
evcluced any powibaley of effecove comperinen (we. to that effece, che
pdamenrs cited aleeee, Van Landewech amd Otbers w Coenalsion, paragraph
133, and Seichsimg Segarattestndrcie o Chbers ¥ Coewmressios, aeagraphy 24
roe 280,

Feurthly, s so far as Muonte complains rhar che Core of Fiest Instance
averlooked rthye suggestions made to Monie by the lialian Government, it is
suffresent 1o peine e, without ascectaining whether icresiscible pressire exerred
by the awthorities of o Member Srre can exclode an ondertaking's halilicy far
mtangement ot Community compeotinn law, than Mo has not even claimed
that ir suffered such pressure and was therefore constraingd o Lake part in a
Tesirictvd swrrangement warh the ather polypropylene producers. That argument i
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accewdwgly ot snch ac o exchade Monos responsbadiy tar rhe iiringements cf
Arcwcle S50} of the Treaty found o have exwred.

It follivas rhat the furst limh of thes plea n law muse be dismissed.

The cule af resmm

By the secund limb of this plea, Mowe claims thi au patagraph 265 of the
vomtesigd  judgmenr, the Courr of Firar bastance wreongly discegarded the
applicanien of the principle of the rule of reasen, on the sole grouml that the
infomgement was mamfest Avadernic wnters and the Eveepean Parlamear have
eritbvised the Cormmission® acnrede, which consists i considenng protection ot
compeunion 1o pucely formal erms, wichoot locking at the spirit andeclymg the
Community previsions, o that conneotion the Court of Jusrice has always
maintained thiar compirinien cannot be enforced warhnur accounr being, baken wf
the connormc and legislanve contexr and che effecre of the alleged infringeme s

An:n:*n-rdmg_ ree Mone, the Comvtussion maintains that the principle of the tule wf
reason is pardcular o the legal order of the United Staves of America and char thas
pringiple is conbined to a vourt™ obligation oo carey our an analesis in order b
awwess whether the posable adviantages accrnenp fer competition are oot greater
than the possible harm caosed to it. In Monte's wiew, ficst, o is hard ra undersrand
why, in vrder e apply the law in s raricnal racher than unreasonakble way.
reciogrse sl be had tooa princaple of Morth American law. Secendly, the i,
fagis of the rule 1o be applied must first be sought and then it muse be ascereained
whether or not thee canduct s conteary 1o thar enle. For rhar purpose it s sseensial
e agsess rhe conrewr in o which rthe conducr weas adopred. In this case, teacsnms
thar the meenngs had anti-competitive aime, far from constinacing a finding nf
facr, would be lacking in all commun sense and eredilility. Iois noT even prssible
towaeigh np the Darrt caused o amd advanrages accooing fir competiciam, becanse
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a price propoesil closer b th et ol producnion could not be regandind as an acr
adwersely alfcoring camperition where che buyer was able to ejegr the proposal
mul threaren o chonse annther supzher.

The Commssian points sut that, in respunse tv Montes argument that, in

ntcepreting Article B35 ol the Treaty, the culs of reasen showld be applied, rhe
Court of First Instanee Beld that the Commission bad peoved e the requsire legal
staralard rhar rhe agecemenr had an ancecomperiove object fnr the purpnses of
thar provisian. The Cowre of Firse [nztance rghtly added tnat, assumng the
prinziple to be applicable in Community competition law, the Commission did
not have to analvse the sHect on competition bezause thers wos no doueb that an
Agraerniant o Fid prices, e et produsrion and e share s markers consurates
an infringemeont per seo lm ather waeds, by reascn of the hlghlv damaging nature
of such an tnkcingement as repacds competition, there s ne nesd o Inguire
whether the e aee positive gircurmsioes somnterhalanging the negative affects. In
any avent, the {ommession smes that i Korope, as o the Umeed Scates of
Anmncrica, horizontal agreements on prices are prohibited. even when wunder.
cakings ate operating at & lose, Inosech 3 stuation cestractive aeeeernents dow
doman the seceszry redruarienng of soppely which waold orherwice be achieved
by clinmnating marpinal underctakines and conenldaring the mosr viable under-
czkings.

¢ this poant, it nead metelr be ccared dhar, even of the role of reason did have a
place im the contese of Article 85011 af the Treaty, inonee event may it exclode
application of rhar pression in the case nf 0 resieicnive arcamgeme nn invulving,
provducers accounning for almost all the Commuonmye marker and conceemng proce
cargets, production limits and shacomge out of the market, The Court of Dirse
Instance ded e chers loee commit an ecror of Lew owhen oo cnnsidered that the
clear namre of the infringrment in any evenr precluded che applicannm of the rale
of reasan.

The suwomd b af this plea muost Cweoelore also be dismoissed,
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The presumption that the meetings betwsen producers wers wnlawlol

By the chird limb of this plea, Menre olaims thar the Courr of Fist Instance
wroengly considered, wn paragraphs B2 and Y1 of the conteseed pudpment, that o 3
per s wadawlul for an undeeraking o rake parr in mestings with mesabers of the
same secrnt. o disregard of the right ob assemble, feeednm 1o hold opimions.
freedom ob discussmon g of dssaceaan, it chas ceeared an arbicrary poesurnpicn
that the wegrings bepween prodocers, which had, however, never heen kepr secrec,
were utilawiul.

According e the Comrnission, this complaint resalts from a misrcading by Menee
ul Uy comeesred judgrent a1 adds with what the judgoenr actually sawd. The
comaplaint 15 therefore inadmissible, wr at lewst mamfestdy sofronded. Toois clear
thar the Court of First Instanece relares she anfringement of che competition rulés
Aot f e penicipaton o mectings but also oo cheir parpase, which was 1o
prrige and sales volume argers.

Th that puint, i shiculd b honne wnund thar freedom wb expressivon, of peaccfal
wssernhly and of sasccianon, cnshrined serer alig in Articles HE and 11 of the
Forapean Coanventien kor the Trotection of Human Righes and Fundamental
Freedams ob 4 Novermbaer 1930 (the ECHRE), consotute fundamental rphes
whicle, 25 the Conr of Jusoce bas consistently held and as is reatfirmed 10 the
preamble oo the Single Evropean Aat and i Arocle B2 of the Treaty om
LCurepean Union {nuae alter amendmenr, Armche &421 LU, are pracecred i the
Cormunite legel arder |sce, o thar effecr, Bosmaer, cired aboee, paragraph 9]

However, i follows expressly foom paragraph 31 of the contested judgment, o
which Monte relers, (har rhe regulas meetings o palypropylene peoducers were
st held tor e contrarny 1o Artacle B30T of the Tooany e 52, bur onle inasmuch as
rheir purpose was ant cempetitive. Morcover, thar purpose ha:l been gstablished
br the Couct of First Insrance oo rhe basis of the evicdence eefeored oo
paragraphs #2 t Y0 of the contested mdpmend, wor on oche bBius of a
PTCS UMD G.
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It tallows chat che third bimbh of this plea con nor be upheld echer.

The avhvwary presumpteon of a causal hink

Ev che Ffaorrh limb of chis plea Monee claims thar, in paragraphs 132 oo 134 of the
contested judgment, the Court of Teet Instance srbwranly presumcd char there
way 3 cowsal ink between two successive events, For the Commisston's line of
acgument e make sense, the meetings would Bave had to haee s ta gondpe on
the parr of the underakings differear foom whar rheie conmducr would probahly
have been wn the absence of the meennps. I chis case, there was noealicrnarive o
thee undecrakingy conduct, since alb the pruduccrs had sutfered heavy and
subsrannal financil lasses which they meessrily had to cechace, The conduet
complained of thus corcesponded o a compelling econcmic, lepal and erhizal
réyuirement on the part ot che undercakimps. If shupwrecked marniners all swim
roswards the nearesr land in sighe that 3s wot the result of an agreement but the
expression of 2 navaral suevecal nstince. The comperingn eules wre aimed ar
preservingt the freedom of undectakenps o make chosces wich regard oo extemmal
LORSIERINrs, nog in celativn te necessites which derive from che verr czison d'ecre
af the undermaking, mchodemg thar of making o profi.

The Corarnission states that Monte® view 15 char the meenngs had 2 parpose
nrher rhin thar of creatiog reciproal commatments, That plea is nadmassible,
since it secks oo cast douhr on che findings of Fice In ey event i is unlounded,
Bacause the Couct of Fiost Instance helid, Like che Cnmmissien, vhac the aom af che
meerings was o 0% prices and market shares, foonding i concluson on
documenrary evidrnee.

The Court wauld obsceve char, inasmouch az thes crmplaing seeks na cast doabe an
the wasessment of the Court of First [merance, in paragraph 133 of the conresred
judgrenr. acvording to which che economic comexr could nor explain the
manncr i whiell the price instrocuons bssued by the dittecent producers
corresponded ot each odher aml o the proce tirgsts 5o @0 e produeery”
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meetings, it relanes ro rhe gscesarnent of the evidewr adduged befare the Courr of
First lesrance and cannot be exanuned by the Cowre in an appeal.

In sa bar s Monre s crmigizing the conmested mdgment on the ground thar ¢ did
aor rake woen account 4 siwanon af necesaoy which campelled rhe wodertakings
who were the addeessees of the Polvpropylene Decision 10 adopt che conduwct
complaomed of, 0 mesr be sraved that, although a suation of pevessiee mighi
allewe enndwct which would achereise infrnge Arocle 8501} of the Troare oo ke
consideced justibied, such a smuacion can pever resule from the mecs regquirement
o avend Hnaacial lids.

Therefure che fourch limb of this plea cannoe be upheld gichern

Wi capahle of joinfyng cthe conducr

By thy Hifth limb of this plea Muonte stares, waeh segard o paragraphs 232 and 232
af the conteated judgment, thar che Cowre of Fusr [nsrance infoinged the principle
accordimg to whuch, in zase of doubr between paw pussible muobve: anderdving
cectain comlust, the ome capable of jusifying the comducr sheuld he adopred. JE
siualranenus conduce may be justificd by something ocher rhan concermed action,
the courr <an no longer presume rhat oc e caused Dy s ati-cormpentive
agreemend rather than having another Savse. Maonee refers here o Case 345087
Tostrser | 1FRY] BCR 2521, In the poeschr case, it was normal dor iniciatives by
rhe underrakings to rake place wich some degres of siwaltaneiry, since rhar is the
practice wn the marksr bor the semi-finighed pradoce v quesoen, meended for
indpserial vsers, The cuseomers wwvalved bad ro schedule the deliveries requiced
and make thew purchasing choices well in advance e markers of thar Tepe ir
servey 3 practcal pucpese hor poess ro be arnoonced by rhe undercakings ar
preecrabliched inreevals for o preestablished lengeh of time. Monte oheecees that
the fact rhar, abfer a prce alreration was annownced, all the other producers
indicated therr vwn prices in the davs that tellewed rellecrs rhe demands af rhe
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usets and is the pravtice in the secton Moreover, it is current practice bor one o1
several large bindar: Wk NS 02 0T s i -lenders” imd precede the athers n h:mlg
prices, That eluturires alf siwspacion of concerred action. Ax regards rhe size of the
atemprad ancecases, the lairer were made monz or Jess hinmogenoos by the need
1o alwde by market realities.

According m rhe Commussion, despiee the refeeenee ro paragraphs 242 and 2ad,
rhe alleged infringement cannor relate to any pare of che judgment, since neicher
rhe Commassion nor the Cowre of Fist Insrance ever had diwbes as b2 how w
interprec Monte's conduct, This plea i Law 15 therebore nadroissible, since 1L
conpletely unrelated wothe conested judgment, The Commission eeters hene m
e padgnene of the Cowrt of Justice in Case C-354042 F Eppe v Cieunnsilon
[1993] ECR [-F02 7, and oir che orders of the Crrurt of Justice s Case C-244593 T
Kupka- Flordi © Ecoromye amd Social Corpideter [1223] ECR 1-2041 and Case
T 333/33 [ D Hoe v Ceoeoagzzrom [ 1994 | ECR 1-E 19, trom which it tollows thar,
in aggnrdance with Aecicle 51 of me EC Smrnoe of e Coore of Jusrice and
Arccle VI L)) of che Rules of Pracedure of cthe Cror of Justice, an appeal muose
presenc legal arpuments specibically challenging a parcicalar aspect of the
conteined udgment. & appesl which sionply repemts the arguments alceady
subwntred weoche Coutr of Fuase nsrance and conraons ne legal argumene o
suppott of the Borms of order scughe :n the appeat doess nnt sacsfy that
recuacennte i, It amaemes tooasking sienply that the applcation be recunsidered,
which Eafls oucside rhe orisdicrom of rhe Cooner oaf Josrice, and shoold e
dismused 35 nadmasible wirhin che meaning of Arcicle 1129 pf the Roles nf
Frovcedare of the Court of Justice, A mene cefereoce to the pleas i law and
argurenents il reacdy subrninied w the Coart ol Faest Tuslanve. wr the meee asseclion
thiar che Lacrer could have reaghod o differomn decision fall inme e siome cacsgory.

In thar repard, it muse be poinced owr, firez, char the case-law relied on by Monre
cuncerns a sicuation o which, green parallel conduce by several ondertikings on
e kel 00 st ke ascectained whether that phenamenen is the eltect of those
undercabings concerring ragerhet o wherher there can e anarher explanation. Ir
it nat therciore relevant i thes case, since rhe Commission proveed oocshe requisare
legeal stamddard. acoording vo the findings of che Coure of First Inscance, that chers
was annceried action wath an antecompetitive purpuse.

Socoudly, the Court ol First [nstance rightly censidered, at paragraph 133 of the
cantcsred judgmeenr, that ahere ¢an be no oguestion ot any [oco of ‘pice
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leadership™ vn the part af a producer where that producer has participated with
anhuers in consulation an prices.

Ir follows from the heegoiag char the Bk limb of s plea must also be
dismissed.

| he assernon that ondereakongs foreed roooperare ar o bees moar ace farke cowards
ong anather

By the siweh Lhimb of chis plea, Moente criticises the dismissel by rhe Cour of Fiese
Inatance of the arrument that the undercakings were hownd too act Eaicly
atrempting to ceduce theie bosses and had o avosd predarory pricing. The
acguernent in parageaph 245 of vhe contesoed judgrment ta the effecr rhar the sale of
annds helow onst poice may constitute @ farm af unfair compeooon wheee it o
rrended o resrgdorce (e comeperinive posiriom of an ondertaking to the detrimens
at s comperitors and ner when uocesolts foom the operation of supply and
deimand, does nor apply to cthe case in point, What the underrakings accused sach
other of deing was =g more than necessary helow cose prive inonder 1o s
custeniers il force compenrars o leave the market, The atiemprs no moreass
prices was anmed at reducing losses ail avoidiang the Bighly unlawiul solecion o
predatory pricing. bomee never assertcd rha chese was an agreement, not even an
agreement ne lengere v compere wafawly with cach orher, On the sameary, o bas
alwsrys mainrained that conducr detcrmined by the gomomne coarexe was not and
zonld not ke the tesule of voncerted action, since it was the only conduct that was
legally and econumically imperarive.

According o the Commissiun, Mente mancsed hefore the Court ot First
lnsrance that an agreement berwcen undermaknps no longer to charge prces
luwar than 4asn price as nae contracy v Article 83 of the Teeary, since 11 is aimed
at excluding a form of wunbue compention. That azgument was, it 15 true.
formulated 10 an ambiguous way, bot o cannoe be divputed that ot was pan
lorward and that the Cower of First loscanes addressed it in parageaph 295 of s
judgrnent. Inaes appeal, Mante contines itself fe complaining rhat the Crure of
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First Instance facwsed on some aspecte of the agreement racher chan others, and
wtarai char the ondercabings were welling helow cosr peace at a level that wos [owee
rhan necessary, ao thar chey agreed amongst cach other toosell ac a level thar was
nat o i, but nevertheless etill below cosr price. Thar argument is inadamssihle,
hecawse it seeks, tirse, to have the facts ceexamined and, secondly, ro change the
subjecr-mateer of the praceedings before the Conrt of Firet Inscance, in breach of
Areicle 11352 nf the Roles af Procedure of che Craer af Justice. Before the Couort
af First Insance Monre did noc speak of sales ac o level even lower than was
nccessary. 1hat plea s m any case unfounded, becavse che Caurr of First Instance
rightly held that the only sales at a price kovel Josweer chan cosc price rhar can he
described a5 undfair compelition are huse made by an undertaking occopring a
duml.i:”a”[ positicn i order 1w elimnate any remaining competition on o the
markec

The Cowrt need merely ohsorre here thae this complame, inasmuich as i concerna
the Fact that the undectakings concermed were selling ax a level that was cven
lower than thar eegulting [rom the speration of supply and demand, must be
disrussed as inadmssible on the giounds char ir s secking o challenge the
asvessments of the tacts by the Coun of birse Instance and char it consoimuees 2
oesw pled in bawe which changes the cabject-matter o the proceedings before the
Cooure of Firsr Insrance, m Bwaach af secicle TERZ) of the Bules of Fraceduce of
the Courr of Jusrice.

Dis enninaiory application ol Acticle BS of the Treaty oo the exclusve bensfic of
1T

By the seventh limb of this plez, Monte, referning o paragraphs £32 and 237 of
the contested judgment, argues thar the Courr of Ficsr Instance applied Arncle 83
of rhe Teeary svoa discriminatorny manner, exclusively for the benehit of wsers,
whalsr the freedam of peedocess was limated by the Tace that they were caught
between aul supplizers, who were abosong ches dovvoant pesagion, sed cusromers
whe had superior contractoal powser. On char pain, o denies ehar che Bace of
anncuncing a shght increase in prices w0 semeone who, having the feel of the
market, aleeady knows char he con refuse b arcepn that increase constitutes a
sérions distoriion of compeunon, Thar amaunrs woa procecrinn of o periniom
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interpdedd solely tosafepuard the intereses uf the wser indostoes t the deerimene af
athers, such a eeading nf Arricle 85 af the Treary is incomparible wirh Arericle 2 onf
the EC Treaty mow, after amendment, Acticle 2 ECh, which scares that the
Community 1% 10 have as s rask e prumete a harmoenious and  balareed
dovelaprnenr nf cconomic acrivigies, connmoous and balanced expansion and
mcreased stabale. It 15 in face concany oo any radfe b2 pis 1o consider the situaoon
that existed after thy incoeases in the price of 4+l as the normal balance of supply
anek deramd, when rhe teporcossions of the imcreases aliecied omly ehe suppliers
of polvpropylent. 1 s, Burchermare, conerary o Arucle 2 of che Treate oo prevent
Oe tCconomiy sevlor Eroa ceacting agaimst the predominant power ol another
BT [

19 The Comoussion rhserees, nn the subscance, chac, whilse the peneric focmulacian
of this complaing is not swfbicicnt 2 ender o inadmissible, Ancle 83 ob the
Treaty applivs t» undertakings which venclude agreemenrs whch reseric
compennon and thar rhis apphcation m soch cases, where those agreements
relate co sales, wilf benefit buyvers. The Commission therefore fails to see wherein
any discrimination mighe coside, In any event, the Court of First Insranee righely
held rhar the cxsrgnee of *a buyers saarker” provided no cxempoon from the
obligarian ta comply with Amicle 35 of the Treay:

5 O that puoint, it need mecely be noted, biesk, as che Cermission vighrly poinrecd
our, that 1 Uomausaon decion relating o anri-comprucive arcangements
betwreen sellees may be of benciic to buvers wichout the decision poctlucing ane
lorm of discrimimaticn, Secen:dly, application of Anwle 85017 af rhe Treary
sach artangemens iz oo precioded salely hecaose buyers are in a favourable
sicuacen on the markec,

15 Accordingly, the seventh imb of thes plea cannot be upheld.
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Failure to rake the economic reality into consideration

By rhe eighch lemb aof chis plea, Mone: naunoins, by reference o passgraphs 143,
1%% amcd 200 of che conreseed podpment, thar ohe Coare of First Insrance did nor
take the ecmnnic cealicy into consideration when it upheld che charge of
Yartfcial reduction ot supply and the miimoduciion of a guote system®. 1L ostates
that vhe widerakings wore opcating ar a bass, with only 60% of rheic capagine
utilived, and could sell mere onby by increaseng chese lisses. Froducers had o
aceept che condicions imposed by buvers. The exiseence +f 3 quinta svseen, in the
presend case, is oot vnly an unproved mtrngement ot alwe ao mfringement
e incapabls ef bring achoeved, becavse lmaing iy sales quotioveas ondy vpen m
an underraking free oo choose s producnoon level. Than sioeswon canne occuc
when an increase m ogquora would mean inereasing lusses by subseguently
eeduving the price, whilst o recluction in guota would net mean increasing the
e bur only increasmg che bosses deciving from low wiilisatian ot plane.

The Cuwrnrnisgion indicates that Monte 5 essenrially mamtaning che same
ahjectians g these v zer onrin the foeerhy limds b his plea. Fiese, those allegation
are inadmussible kecause they seek o cast doubr an the findings nf face. Secondly,
ther are unfounded. since Montes particpateon in che apreement s based on
dacumentary evidence.

The Cennr finds than this damb al the second plea essenrially vovers the saime
complamres az those examined wader i Tiar apd Toweeh L. Ir rese rherelore
b Jdismissed becanse the grounds aze che same.
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Mew inlringe mear clemenrs: comman mlentivns and ann-competicive parpee

I the mimeh limb ef ehis plea, Monee efers e paragraphs 130, 200, 238 and 264
of the conresied wdpment and maintaine that, in uphelding the Semmiseion™
atgnment, the Court of First Instange inroducsd new element: inca che
inEringement, i paaticulae common inenors' and Cscope anficinoonrenziale’
Canti-omputines: purpose). The forner elemenn s miclevane when oot arisiog
flaem an agreement or undertakings concertny ogecher, Wich regard 10 fanr-
Crumeritive purp e, donte cansiders thas such a possibility leads we penalising
cunduct which is per se lawful and which hid we uabahieed effect but wlich
wieht perhaps have had “anti-comepericive’ objecrives. That is vquivalent o
petalsmg ere intentions. Having oot found any ann-eompenove objece o
effect, Uhe Lot ol Fost Inscance incroduced] a theed candinon caabling Article B3
al the Tieary we be applied, namely anri-compeniove purpost,

Accanling 1 the {mmisson, by commuon anteations’, the Court ol Firs
s e ge anrenced o refer 1o the Jundamental clement enabling the exmience nf an
aprecment within the rmcaping of Arvicle 55 of the Treary 1w be ginablished. s
cerards “antiscompetitive purpose’, the Taalian texn ol Lhe conesed judgment uses
an altermaive revmn Csoapo’] w designate (he obpecr of preventing, resicicricg or
distenTurg compesition. “Svapa is rhus che equivalent of 'uhiger’. Thar plea s
conseqoently vilvunded.

Wieh vepacd, firse to vomment srenricn s, the Court oherves rhatic 15 clear Jroon
the cuntested judgimend thar rhis cxpressinn was wied 1o describe conduct w hish
may be < haracrensed in law as an agreemens far the purposes of Al B340 eof
the Treary, According ti the serfed case-law of the Cowr of Jusnce, ciced
parapraph 230 of the canrcared odgment. s hoan agrecoent cesults Fromw the
imtentenn ot te naderrakings concerned 1o sanduce themselves on the markco m a
spcific way [see, in particular, the judgments ciwd above, ACE Chemrefarma v
Ciwmmnrssion, paragraph 112, and Var Lamdeseyok and Otbers v Corenisston,
paragraph 56k Accordimgly, fac From creating new forms of intringement, the
Court uf Firse Instance properly useld 1he erm 'cammon intentions” re designare
curduce thar mar be charas ionsed a5 an agreemenr,
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wr Secondly, as cegards che rerm ‘scopo anoconcorcenziale’, chis owas used, ar

149

paragraph 164 of the contested judemenr, as a synonym for 'anc- compettive
chiecr’, which appears v correspond to the concept of olject in Article 55000 ol
the Treaty, accarding ro o compuirison of the varous language weraiong nf thar
provision, n particular the Damsh versian 1Mlocmabl, Geeman |'bezwecken'],
Finnisly Ctarkostukeena's, Irish {"mruspinr’y, Duegl Cstrekken't, Portupuess
(obiecrivo’n and Sweedich [fsrEce'y

Thar plea i lyw must therefore be distmossed.

The tact thae data divulged by ibe iade press were wrongly reparded as being
seLae

By the 10¢th imb of chis plea, Monte vornplains that the Caure af Fies Instance, in
patapraphs 175 to 177 of the cnntesred judgrient, wrongty reparded dara soch as
production figures, which are commonly divulged by the eeade poess, as being
cecret. Access tor those 'secrers’ was upen te anvons, The Comnusacn anghi ma
have prowved that the data were 2odleceed anoan informal way well before chey were
divulged v the press and to have zsplained rhar knoswledge ol the data had the
effect of causing distrorions of comaetition, which s fanled ro de

The Cormmission contends thar the ples o inadmissibfe un several grounds.
Meaeher i dina 1o which Monte alludes ane the parr of the canested jodgmen:
which wermeoises <an e ascertaimed, since the refecence w paragraphs 17310 177
15 et suthcienc for thar purpiose. Moreovern this plea seeks to rase quesenms of
tacr whach would not seem to have been raised belure the Coort of Trse Inscance.
Monee 15 rthergfore secking o change the subecr-maner of the proceedings, in
beeach of Arricle 113(2) ot the Rules of Procedure of che Causr af Juaice,
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bince this complaimt cuncerns the assessmene o the facts by the Coote of Fiesr
Instance, it must b dismissed as inadmissible

Elfsur un viade

Undzr the 11th linl wof ehis plea, Monte aobsecves, by cefersnee w0 paragraphs 153
ancl 234 of rhe contested pudpment, that trade was nor affecred ar all, since an
wandceraking could do msthiog other than conrinae to sell ar a loss for six years il i
wished to cemain on the marker. IF Monte had ceased its activities, parmerns of
teade wewld have heen aleered, bue o no purpuse,

Acconding re the Commission, this limb af the plea dess not cemprise any
arpumnent which van by rigarded as bndiop faule with the reasaning of the Couwrt
wf First Instangg. It amnwnts 1o assecting that the Comer of kst Insrance sheuld
have reached a different decivicn, The plea v therefure inadionssible, in
accordance with Eppe v Comsassiny, Kwpka-Floridi v Eoveomiic amd Social
Crompti g and Tlo Hia v Campnssion, cited aliowe.

The Cour finds that this ceplaing s based on 2 misunduerstanding of the
concept of effevt on trade herween Member Srares, Acvurding o serlded ease-Jawe
that condirion 15 sansficd where itis possible o forgsee wach a sufficient degrer ol
probakbilicy on che basis of a ser of vhjccuve Facars of low or ol Face thar the
agreement N questivn may have an imfeence, direct or owadieest, actual orc
patenifzal, on the pamrern of wrade berween hlember Sraces 1see to this eblecr inter
Mia Case Y79 Lamedme © Efos [19R0] ECR 2511, paragraph 23

[t Fulbroves nhiar the Cronaer of Ficse Instance did nolcommur any errar of lavw, sothat
Whis las) cornplaing muse alse be rejected. The second plea o lavw must therefors
I3 dismssed in s encicety,
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frafrimgeencets af Comrrmetiy Jare mothe fnding of facts

B ars third pleacin Liwey ecferring o paragraphs 82, 86, 89, 12%, 144, 144 and 14Y
of the ventesved judgmenr, Manee climnz thar, in linding the faces, rthe Coure ot
First [mstance reversed the borden of proof, infringsd the principles of the
presumplion ol innocence and the persenal natore of faolr, arceibated 1o Meote
non-Exsfunl atersions and  admissions, assemed withowr prond thar the
producees hadd sulseribed 1o a0 carinon plan, and erraneowsly rejecred Monre
argument that ‘Red Brigade® reeonsn was one of the tactors thar gave mse m
tdonte's conduct.

The Couer of Firsr Instance weongly held that Maonte had nos denied raking part
in the regolar producers” meerings nd vhat it had thecetore to be consdered to
hawe participated i all the meeongs, The Coumof Fiest Instomce was also woeng
i g ot hld that 1 was for Monce w prodoce anorher explanation ol whin
was dscussed ar che meenoges e which it had caken part. [r thus ceversed the
burden of prect and imereduced a presumprion of guill, sue patcipagion in a
mcefing meant, a¢ barc as the Courr of Firse Insance was cancerned, adherenee w
all the imitstves which were suppused to have been adopred ar the mcermgs. [t
was therefore for the party charged with the infringement e prodoce proct of s
trneicerece, On this poine Monee alao obseeves char, in agenrdanee with a principle
o 1 all covilised legal orders, a courr may oo ose 4 oo parked sdeisscion
by takiog fraem it only aspeces ehak ane avonrable o che charge. Ir was valawful
Euor the Court of Firse Inscance o seize on the acknowledement of che exisrence of
therod rrcelinge. ferading thermn a cenor char Monre bas al@aes denied dMonce has,
on rthe orher hand, shown thae the alleged “accovar leadership” sysreen did na
operare, as far as o was concered, for g latge number of s supprsed |y
preterential vustomers, and che l'.::lnrmssmn veli rial alble to showe that it had
Ezen aupgilied pe sther customers. Bonre poine oor e it alse alduced evidence
that the riovciene i s paioes was independene e relanon boch o ies sy prices
and to the alleged rarger prices o the prices inclicated i the wade press. I adds
that the Court of First Instance crmicised o fon oot producing nores of the
rocenngs taken by ity employees, withowr having any evidenge ha such notes
existed.

Ao fIIrlLI iy the Loommission, once Moo PAKiCiprarian in the rrues Lri s Ay
proved and there wore vones of Uie meezings Eound on LWOTS premises, it way tor
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Monte to produce aneches explanation of the tenor of those meenngs. That i an
applisanon nf elemencary roles poverning the Turden af pronf. s for muotes taken
b Boncz s emplovees, the Comimssion seaces chat ehe Couct of Firg Instance did
net assert that they ewisted, bur made reference fo thein as an exinaple of macerial
o which Monre could have relied ie order oo Sustife it parocipagion inothe
mecrings. The Commissinn alsa scargs thar Manee seems to wash to assEcl 1t
digl Mot participate (0 ARy resrriceive Arranpements. eveo law Ll aerangerments, bur
ach participanon 15 clear from the documentary evndence. Wath regard o ehe
svsrem of ‘accoeunt leadership', the Cower wr First Instance correcely held, on the
basis of the docunemary cvidence avalable, that Monte bd taken par i the
syatern, Adcondmg e the Commussion, Monte is overlirking the face chat the
crene asicm ot che Coucr of Ficse estanee e lares ra rthe exsience of an agreamsnr,
ot ok s impleeneniation, and that rthat fioding vas feunded ena geernn amaune
af eviderwe, Fven if 1the agreement may have fuialed in pracoce, this did not inoany
vvent disprove ms existence, This plea is rhaciore untounded.

The Coure abservcs firar of all thar the presumption ot mnncence cesulting 10
pacticular Fro Asncle &(2: of the ECHR is one of the tundameneal caghts which,
azearding o the Conrts senled case-law, cred above in paragraph 147,
ceaffirmed i the preamble vo the Single Luropean Act and in Arocle Frlp of
the Teeaty < Furapean Union, are protes ted ncrhe Communicy legal order.

It must also e aceepted thar, given rhe naroee of the nfrmgements m quesoo
amdd the nature and degree of severny of the eosuing prnaloes, the principle ut the
preesumpnen of innocence apphes to the procadures relaong or inlcsgemens of
the comperition rules applivable o underrakings char may resuli in the waposion
of hines or periocic penalry pavmenes isee, e than cffec, o parbicular the
mdgmenrs af the Foropean Count of Human Ripghes of 21 Febowny 19384,
gk, Senes A Na 73 and of 25 Augest L9AT Lalz, Serier A Mo 123-A0 '

O e qquestisn wherher Mantc’s complaints ace well foanded, it musr be poanred
emar, first, that Monte did not deny, belare the Sourt wb Firsr Instance, having
taken pact in the raecnops seferred to in the Polypeopylene Decision, but
maintaimed that thase meerings were nut of the kmd and scope descoibed i rhar
el gmen.
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T those cireumestances, the Court of Firse Instance was eocithed o consader thar
Monee did not dispure the Ger e it bad vaken part inorhe meceings i question,
wicthout cherchy distornng Mone’s scaremenrs.

Secondly, i mwst he karne i eand char, wheee there it a dispute as to the
exigtence ot an intringement of the compeotinn roles, it s imcumbent on the
Comrassion ta prove the intrnpemene found by o and o pdduce ovidense
capalle of demonstrating to the reguoivite lepal sandard the exisience of che
CIFCLRETANCES SrnsTneing s inicingernent { Buustablrewets v Comrmisseon, cred
ahove, paragraph 54).

Contrary to Moace's alleganans, the Caurr of Fiese Instanee did noc el on
preesurmptions: for the purpose of esiablishing the ano-crompencive chuseagnee of e
meenngs 1o question, bur o the ewalence mentioned in paragraphs 83 o §5 af
the contested jadpment. Irs assessmene nf than evidenwce cannat be guestioned in
an appeal.

hince, accarding ra rhee findings of <he Couct of First Instance, the Comnmizsien
had heen able to escabbish thar Mane had taken pact i meeringe berween
undertakings of a mamfescly ano-comperites naroee, the Cooee of First [nstance
was corirled 1 consgider that it was ot Monee to provide anocher explamanon of
the tenor of these meenngs. 1 frllaws thar the Court of First Instance did o
uniluly reverse the burden of pronf and did nor ser aside the presumption of
T T,

[ rhar connesrion, a5 the Commmission cightly printed out, the reforchce o noces
taken by Monee's employoes a0 meetings, io paragraph 86 of the conresed
juclgroent, must be undecseonnd as simply an example of the evidence that Moente
conld have addduced e support its areoments as o rhe nanee and weoor af the
meetings, 50 thar the Caurt al Fiest Instance did nox apply any preswmprion as no
the existence of soch nores.
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Thirdly, masmuch as Mame seoks wo Challenge rhe findings i paragraphs 143 w
145wl the comoesred (udement concernine s pacticipation on the ‘s eunl
leadership® svsrem amd the implementation. at least i parl of thal svseem, s
complaint relates W the assessmenn by e Cowrr oF Faese [nscanee of avidence
adluced beloee ir and cannor cherefere be exanmoed in an appeal.

Fourthly, che Court of Firsr histnee tighdy considered rhar the acgument that the
'Red Brigades” were allegedly blackmailing Monee had to be held reacinmssible,
pursuanc oo Srcocle 42020 of che Roles ot Procedure arf the Couer of |wsnee, as a
nevr plea put foreatd for the Brsr re in che reply. The Courr of Fiese Instance
fowarnd rluar rhe plea was hased onoa ract whach had not come to light in the Soarese
of the procedurs, but in 1931, well betore the proceedings had bepun.

The Inmitadton peraod

Aceowding o Monte, which refers o paragraphs 136, 237 and 3346 of che
contested odgment, the Court of First [ostance infroinged  Arbcle 101 of
Regulation No 298874 am limiranoa persods and misapplied che cules cm rhe
burden of proof as regards the question whether the comducr 10 quesrien was
continuous For the porposes of Hmitation, As Jodge Vescerdorf, who was
designated Advocate General befoee the Couer of Ficsr Instance, ackanw ledged,
there was noe peoot of the cancinuous naters of the conduer berwean 14977 and
1943, Thar meant, rherefore. that prosecmion of anv infongement was time
bacred for 2 period of Tive vears preceding rhe lemer of formal nomce. Thet
lwsination peringd cannnt be inrecrupred by decisions addressed m nther under-
rakinps, sinee Mones compliciey i any of rher infringements has nof beer
proved. Such complivity canmar craniso e merely participaring in megrimgs.

In u= reply, Mone added that, purswant we thar vegulaoan, the Court ul First
Instance, in dismissing e ebigction of limeadon, shoold bave Dased s
reasaning on the conrouous natuce of the intringement and on Monte's
conginusng parncipanon. From the contested judgrenr it wowkd appear, howeyer,
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thiat the el Facior conrimon o all the allegedly anlaarfol condoce found by the
Courr of Fusr Inscance was puorsait of a single sconomic purpeose, Lhat of
disreroing the neermal movernene of prices on rhe marker . poly propylene, which
N turn cunsticutes concinuus cenduce. Consequenr by, rthe only unifving Facror i
the cumdudd was. tor the Cowrt of Ficst Instance, che aim ro "discore the nurmal
ool of prives”. Monte observes that a mmarker with the characteristios
already described cannor be descnliad e noroal’, soothat the elforts woeeduce
loases circld now consicoee che only aifsag acenmion wnds Pring e condugt of
rhe underrakings. Fucthermuore, che Coure of Terse lascamce dud mor ponne o any
tact that would enable Mooce's comluct to be cansidersd cntinwous o cepeaced.
Lastly, the Court ot First Instance cught to have specitied the number of meetings
i which hfomne lind pariurpaltd I the anbzewce of such details, the applicatan
of the bmiraman cules i vespecr of mulople, continuons o e peated infomge-
nacees has v beea propecly explamed.

The Commission considers this ples b ke wadnoassible oo several cownes, Firsc, o
15 irnpassilble to understand Bontes reasoning and its coteicivm of the contese
judgmene. While the Conrr nf Fose Insence dosenibed he faas o a0 single
infringzmene and cruphasised che ok bersesn the caonduct of the varinus
undvrtakings, the plea put forwacd appears to allege ceversal of the horden of
procd oo the guestian: whether the conduct wos continaurs, ceference 3s then
made o tae Ldpruon of the Advocare Ceneeal, and lastly coche Gier char degizions
addreseed o other underakings mav noe ineegrupe a begraonn porod. Uhe
Cermrrissians poante ot in chis conrection, cthat arpuomene by wrar of reference is
e adimissible. dacondle, i Far asehe pled relates to the chacacterisation af the
facrs as 1 single infrmgement, rhus s a question of facr which che £ o b fosrice
mar not revigw im an appeal.

Accowding o rhe Commisaoee, Meote anpued Joe e tiest time inits reply chan,in
disnussing the objecoan as v hwweraricn, the Cror of Fivse lnsrance accepred ehe
concepe of continuous comducr”. The Commussion leaves it ra che Coanrr oo decide
et the adermssibalicy of these atguments.

The Couer gbserves, B, that, contrary to Monte's assertions, che Conre of First
Instance considered, w pareageaph 102 ab the conrested judginens, than the
Commassion had proved ooche requsiice lagal arandard thac all the findigs nf £acr
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whwch it made in che conezsted decision against Meants weee coreect. Nothmg i
the contesced judgmert indiviges chat the varicus aspeors of conduct awerbed 1o
Muonte weere interrupred arany oanc.

It 15 not far che Caart of Tustivce, when hearing an appeal, e cevies whether that
factual assessmlent was corroer.

The Court of Frse Instance then foumd, ac paragraphs 230, 231 and 13% vt rhe
conwested judpmient, that Mente had raken part in activaies characrensed ax
apreersents aod concerced pracrices covering the pened between 1977 and
seprember 1953 the ebtects of which cononued oo lase in the case of che
apresments, until Xovermber 19483 Ar paragraphs 236 and 237, @ considercd chat
those agresmems and concered practices, in view of rheir idenncal purpese,
fewred part of schemes wnvalving regolar eneerings, arger-price fiong and Gquira
fiemp which. in tuen. were part of a series of efforts made by the underrakings in
questtan in puesiit of a sngle soonomic aim. namely 1o discer the normal
movement of pnces. bt considered thar it would he arnfioal to splic up sech
conmmuons fomduct, chargererivgd by a single pucpose, by trealing i0ag canssong
of 1 nurnler of sepacarc infringements, when it was in far 2 single ifringement,
which progressively manitesceel irsell i logh agreemenes and coencereed practices.

Montes unle orircisi m thes repard s e the ebleer thar the economic purpose
common ta all the cffarts of the undecrakings wvalved, which the Courr of First
Inscance described as “distorting the normal movement ot prices’, was srrelzvant
in the ¢ase of the polvpropylene market, which could nor be considersd nommal.

That piint vanmol be acoepted, since che term ‘normal mavemenr ot paces' must
be understoad as mcanng the movement cf peces e the absence ot the anri-
competitive conduce ascnbud to the undeerakings. The fact than the paly piopy-
lene market was at the e inoa sitwadon of imbalanee which coald not be
described as nocrmal is eherefore irrelevant,
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Lastly, ax paragraph 331, the Cour of First Insrance considercd char Monte had
raken part in a single and continuous mdcingement (in ltalian, which wras the
langunage of the cave, 'un'infracione unicy v fomtinuata’) from che cenelusion of
the Hooc-price agevement in mad- 1977 unnl Novembey 1983,

In thar connecrinn, it need merely be held that, although the comcept of a
conxinueus infringement has different meanings in the legal orders uf the Membser
States, inoany event it comprises a pattemn of unlzwhal conduet implerenring 2
gingle inleimgerment, united by o comman subiective elemant.

The Comrt oof First Instance was thersfore right in holding thar the acrvines which
fremed part of schemes and porsied o single purpose consricoeed a cnnnnunos
infringenacnt of the provisons of Arocle 8311} of the Treary, 5o rhar the five-pear
himitativn peood proveded for in Acocle 1 of Begulation Mo 2938774 cogld wee
hegin oo unol the day an swlhiclhels infrimgament ceased, which, according o
the findings of rhe {oom af Firsr Wascance, was i Movemhber 14H3.

In rhase arcomstances, i is nor nesessary ot examine the phecrinns relanng
incecraption of the himtacion period since o most be concluded char the Court of
First Instance did not commsnit any eceor of law i bolding that Mente could oo
argue that penalisation of s infomgerment was wme-barred,

The fourth plea in law roust therelere alse be dismissed,
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Duetermumation of the amomnt of the fine

By s Ofth plea in law, puc forward 1o che alescnarive, Mante claims, having
regard to paragcaphy 70, 374, 37% and 3133 of the comested judgeeent, that the
Couer af Fist Dstancs did nar give weasans fan hodding char in caleulacing the
amunt of the fme che Commission bad aken wee aconune che faces por foreand
as justification, that it unfaicly treated an annetitied ageesment or provlice aa
highly walaweful condusr, and shar ir did mem give ceasons for relusng
subhstanmally o reduce che fine. An imfnpaemene which has had oo effect on
the macket is cecrainly Jess secirus than an imtcinpement which has had such an
etlevt. Besdos its doreooenr lfect, o ling alsa serves the puepose of restaring a
sinmimon of halanced comperinon, by mposing on the undertaking cesponable
for the infringement a financial sacrifice which stands i prepection to the gain
From its wnlawbul comduer. Agcarding ro Mo, i follows thae, where che Binding
of ao ancringemene s ot cocroborated by proat that che alleged agreements were
acmoally implemented por br information showing what the undertaking:
responsible gained from them. the e must be caleulared with parrcuolar cae,
ginge, in toeh a caze, irs funcrion o pueely dexervent. Uhe Courr of First Inscance
wrongly omiteed ro cake this inoe connderanon in its assessment as e wherher the
hioe was propaortionste,

Bloarete fucther obsseeves thar ot is difficad ro undersrand how the Cowrt of Firse
lnscance conld have assessed whether che fime was apprapriate wathouot resolving
tht question, which logically heold be examined fire, as m how wenoes the
itriogement of Aroacle KL EC was, As for the assessment af the resrricuve effects
af any agrcemant, che Commission should have taken i account the particular
situarion of the marker, which was 2 buyers' market. v was alsor boond o assess
the specific part played by each omderpaking in rhoss effecrs when it examined the
passibiliry of impasing a fine and calculacing its amount. Since Arecle 15021 of
Reeulanon ®o 17 15 2 penal provision, it canonot be applied sahoor o soicr
aseewstient of the individual cespousibilitg b rhe perann charged.

I agcepting the Commizsions argument thar 10 was nor necessary o eaaming
wherher ar not the presumed zgreements were eligible for exemption wndet
Article 81031 EC, the Couwrt of First Instance neglected ro consider rhat char
EXHITINALICIL Was I A0y vNEND NEgessay, of least in nrder oo cstablish the lewvel of
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the bine. An agreement that is, in substange, eligible bor eaemplion canno b=
pemalised 1o the same w45 arther thar g nor The Oane of birar [nsrance
sherulad Pave addeessed rhar detecr in the reasemng of che Polypropelens Mecicaon,

Mor does the Crart of Ficar lastancs appear o have censidered inies encirety the
plea i kow concerning the intenconal nacute of the andringement. Ino thar
compectinn, Monre sates thar che sobjective element of the infringement is an
indispensahle condition fur imposingg 2 liees oot metely an aggraeating
circumstance as the Cammission considers i1 e be. The Canrt of Faesr Insrance
did not examine that aspect af the plea coneeming rhe intencieenal naee af the
imbrimserent Having concluded rhar Mante kad acied incengienally, vhe Courl of
First Trstanee shonld also have cxinnned wherher dhat ciccumestanee constituied
A dgravatimg facoer such as o enoadl an increased penaly, ﬁ.u.urthng o Snnre,
adinding as w1he intencicnal natace of the intrmgerog 5 an impanranr r.‘|-2m-:nr
in cthe evaluation of the degrey of praeiy ul the infrngement and chos o the
detemmananum al the amsunt of fue oo }:u: imp-."-icd Consequently, the tailure b
rhe Couer of Firsr lostance o take this cement into censidecation goresrinomes a
defect in the reasoning of the judwrom.

The Commizsivn peims ot feese o all thar ehe paragraphs 1o which Monte refers
are mor gquice relevane, since none of its arguments concerns paragraphs 365 Qo
374, 0 which rhe Court of First Insance adkresses very carelully the questinn of
effects, Faragraph 386 is altr very ampoegan, soce thar paragraph, as well as
parapraph 385 [the oaly paragraph coed by Mnneed, showee that the Coure ot Figst
[nstance accepred the Tist of cucomstances taken nte csidecatiom by rhe
Commission, cluding the mitigang fGcton thae rhe proce imiiarives did not
eenerally acheeve stheir ehjrcrive in full, a5 well as che level of che fine imposed n
view of rhose corconmtanues.

Mrxr, ar paragraph 254, che Coorr of Frost [nstaoe comsidered thak, woassessing
evidence of damage to trade betveeen Ylernler Stare s was nevessary ra raks o
cwsidecation the eMects ol the agreeinent, ot the ebicers of each individual
vndertabing’s parricapanma in rhe agrecment. Lo thar connection, the Commassion
nibseeves thar this is 2 marter of dexeemining whether one uf che conaditions for the
exiscence of an infringement exists, That seasumeng by the Coun of Fiesr Instance
duors gote howaraen shevwe i oangy way that the individual eesponsibilioy of che
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amdertaking vwas not correctly fazen oo consdevation i dhe determimation of
rhe armeronr of the tine.

Tasely, with regard too the argwmenes thae o acomunr was tiken of the posibility
ot nhraining an exemprion decision for the agreement ander Arcicle 31030 FC,
and rhe failure oreassess wherher the intentional natore of the infringemenr cooald
Luisbtute an aggravatmg cwrcumseance, rthe Comnnission sglymits 1that these were
i piised hefore the Cowet of Firse lnstance and are accordingly weadimissible
pursuant T Arccle 113021 of the Bules of Trocedore of cthe Cowre af Jusrtice. In
any vase, the Soort of Ticse nsrance smduersecoeel several dmes the partculac
seriousiness o Uhe infringement, so than the quesnon of any possikle cxenepoon
Wi OeVer 1 pine.

The Court would ponr owr birst of all char, as is made expessly s lear in
paragiaphs 6%, 371 and 172 of the conrested judgment, the Cour of Fieso
Inzrance held dhar the Commission i rightle taken avesunt of the imited nature
ol the eftects produced by the infongement an the mavemem i the prives
charged th warious customers Monee's complaint in this connecuon 15 cherefrre
unfounded.

Second, i s true that, whete an infringement has been comerced by several
underrakings, rhe selanive pravay ab the participaton of each of them must be
exarnimed (vee, oo thar sffece, Sniber Liwie aoed Crliars v Croveraeeessendy, cited ghvve.
paragrapl: 6225 Havoegver, the Coureaef Tirse [nsrance found, at paragraph 6l of
the comwesred judgment, rhar the Cormmicaion had correctly established the role
plared by Mante o rhe infringemenr and that ir was enncled m ke accounr of
that eele in determinmng the amirunt of the fine ta be imposed onow. The Coorr of
Furst Insrangy cammet therelore be held to bhaee comomatied an eoror of Law o thar
respect.

Thaed, the abjestion that che Couct of Fiese Insrance did nor consider whecher the

apreemcnt could be cxempned onder Acvicte 81430 EC s inadmissible because it is
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a new plen which changes the subjeci-maner of rhe praceedings before the Craur
ot First Insrance, in breach of Areicle 113123 of rhe Rules of Procedure of the
Court of Jostice,

Fowreh and last, it is clear fram pacagraph 362 of the conrested judgment thar,
according te the Couer of Farst Inssznce, che Faces established showed, by their
lncrinsic gravaty, thar Monte did nor act rashly wc evees theouph lack of care buy
teniticnally. Lo v cherefare clear thae, when addiesang the fine mposed o
Munre, the Coure af Fiese lnstanee soak e account che intencivnal elemsent of
the infoingement ac sn aggravating cifrcwmseance, so that Mome's frincism s
unfounded,

[t tolluses that the Fifch plea in Jaw miust alsa be dismissed.

Since neene b the pleas in law pot forward by Monre has been apheld, the appeal
must be disrmassed o its entereky.

Costs

Accarding ro Arcicle 632 of the Ruales of Movedure, apphcable co the appeal
procedures by virtue of Arocle 158 viereef, dhe wnsuccesshal panty w5 ta be ordeeed
L pay e vusty if they have heen applied for. Since BMonte's pleas have faded, it
muse be ordered ro pay the costs. DS & must brar ity own costs.
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O those grownds,

THE COURT [Sivrh Clianber]

hereby:

1. Dismisses the appeal;

2 Ohders Monrecatini 5pA to pay the costs;

3 Orders DEM NY to pay ifs own costs.

Kapteyn Hirselh Bdancini

Muccay Razne malm

Crelivered in ogen comnt in Luxernbouce on & July 1955

K. Crrass P.].G. Kaprevn

Hipstrr Presidenc ot the Sixch Chamher
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ARRET DL TRIBUMNAL [quatrifroc charbre)
14 juillen 2006

Fonctivnoares — Auwwisanon de publicavdon - Amicle 17, sscond alinda, du staca
— JwErdy dis Commonawés - Erreor mamfests d'apposcislions

Driues 1'affaere T-32099,

Michiel Cwik, foncionnaire de Ja Commissiwon des Congdbnawés curnpéennes,
denreurnt 3 Tervuren (Belgigue), représeoté par M7 M, Llwsést, avocar au barreau de
Gouselles, ayane flw domicile & Luxcrobourg awprés de la fiducizine Becker ec Cahen, 1,
rue des Foyers,

parli¢ reyuéramie,

OnLre

Commission des Communaulés eyroplennes, seprésenis par M. J. Comull, sonsemlkc
juridique, cn qualilé d'agenl, ayant £lu donicile 3 Loxembaorg supods de M, © Garmez
de la Cruz, membre du service panidique, Cenre Wagner, Kinchberg,

pactie ddlanderveze,

ayant powr objst une demande d'apnulacion de la décision de ta Commussion du 10 joillet
1994 rofusant au requémnt |"aigrisaion de poblicr le texte de f conférence quiil a
donnée 1o 30 actobre 1997,

" L e probfue W fmsan
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LE TEIBLHNAL DE PREMIEHE INSTARCE
BES COMMUNAUTES EUROPEENNES [quatname chinhhge),
compiee de M™ V. Tiili, président, MM, E. M. Moura Fanos el P, Mengazzi, jupes,
grefliee: M. 4G, Herzig, admanigoratenr,

YU |3 procédure derice ¢1 0 Lo amle de 12 pracédure orale du 8 raars HHHE,

rend le présent

ArTéL

Cadre juridique

L artizle 17, secoad s, du stad des fonclionnaices des Commmensuids enpspepss
{eiripres g «stalul=] prévail:

L Taoctionnaire i dowl s publier i faine publicr, seul ou en callabaraion, un exre
quelconyue donl 'obpel s raftache & 'aciivet des Communawcs sans 1" aunoa Saor de
T"autoricg investe du pouvoir de nominacion. Cetie anorisaion me penn &g rehuseg que
51 14 publicacion ¢nwisapée ost de natuce & meicre oo el les inag s des Cignrmunauies, -

En putre, I'ariicle 23, deoxieme alinda. du saun disprse:
vToute décivion iodividuelle prise en application du présent statde doer Sre communigques

par &cnit, zans délai, au fonctionnaiee incéressé. Towte déisuon Fasomd grel dot £ore
manivee. -
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Fails & Porigiie du lidge

L& vequéram, coonomicte de [orphanion, est enuré a0 eecvice de i Comunesgion en LIPSO,
Lur: ¢ I'introduction du cevours, W &aiL affecte & 'unité 5 «Infomiatisn. puications
¢t doswnepanon feonomiques , diectemen cattachée an dimcleor jenérd adpoing chargé
drs diretgons B, C @ E. de la direction peséeple «Affaires Scomomugues el [ivaeiéress
(DG I 5a Fancripo consisiedc 3 accuallic 4¢3 groupes de <isilewrs €1 A dosuer des
conférences sur Uearg, sur ["Union éponopnique o mondraine e sur 'ens=inble des
aclivites gL poogtammcs relevant de vl deeeetion geofrale.

Par Leore du 12 mars 1997 |2 reguéian s f0é invité par k¢ gouvemencit de la province
(e Crrdanee {Espagne) 3 donér v confidrencr dans Iovadre du 35 Coagres inremaniooal
e cylium Sconomigue.

le M1 occobre 1997, e ceguéranl @ inuoduit ooe demamls suprés dc son supérizur
lidrarchigue, M. G. Ravasio. afin d nheenir 1’ surorization de deweer cece conférence ke
N norobres suivant La dercnde i ndiquaic que Jadile contéree AUCAiL Comumt e <The
peed for scomomis fingsnming at che local and megioal level indie Moneary Union of
the Euripean Unions (=T nécessif d'uoe madulalion Qg3 poliliques SConomicues s
niveaux Jocal #0 ragional au sein de 1'Uniun noétaine de |'Union curopéenmee}. Il 4
joint & sa demande i eesame =0 on plan délaillé e Snn INIEMVENLIL 3EC NS ANNERE.

Le 26 oorobre 19497, M. Ravasio 3 donné son autorisaticn en précisant cependand:

«Cooi n'est pas irés Economagoe. Présentation plus $lssigue 35T Amention aux rises
'bioe-tuning,” -

Lc 27 ooiebre 1997, le requéram a obbena un ordre d¢ mission sa0s ffis pour 52 remire
4 Cordous do 29 oelobre ay 2 novombre 1997 o1, le 30 ofabre 1997, 0l 3 donoé s
cnnléremee.

In-Tis



AXEEI LU . § A10 - AT-AIRE TAWW

En février 998, les arganisatents du aongres I oon densndis dé leur communguer le
lexte de son imzrvenron e vue de 12 pablier 2ves cens des aulres inter-enanis.

Le requéranl a dlors rédigé bedit deate ol 3 demand€ & M. Bavasio, on sz gualicé
d aulorilé mveslie du powvoir de nomination {ri-aprés 'vAIPM [ aucorizacion de e
publier, conlormémend 3 |'article LT, second alinda, dw searue.

. Eavesio a recueilll Mavis de M. tjs:hq:rg, Soononuste déwche aupeds de [a DG ][ pac
la Bangque cenlrale do Suede, sur |'oppormioig de cone pubdacanig.

M. Osthotp & Gmis wn avis ods ontigues sun ¢ Exie en caese. mans avanl de e
aransnyene A M Ravasio. il a sodinds @l avis b 563 supdrieucs iémrchigees M. Kriger,
chiel de Uwnte 3 wLlnien ooonétaire: celutous Je cloge el polidgue:  monélaines
imlernezs. de lo diccion D =AlTdires mocetairess, de [0 D3 1L el b H. Carré,
dirmecimer de cells Jirsclivn, Le premier o piodphe Pavis 3ns ajouder ducen oomme ntaice
el b secomel & gorid yue «la publicalion du wale incrimird se@il inopparteses. Oe san
calE, M. Bavasio o condswlle dosei M. schale, ohef de 1'onild «Ressources dpédaires;
informativn el documentalion Sonemigue: relalions avec &€ Patlemeot suropsen, |z
Comté éconumigae el social el e Comnld des meeionss, direclement Tattachdés au
directeur menéral de fa D 11, yui 3 pacaphé le wwale [itigicus sans aucun cHOmEntai e,

Au vw dee oo Elfments. M. Ravasio a iodiqué au requérant e 200 avril 1908 qoe Wa
publicaiion |&lant] inopperiunds

Le 5 juin 1B L2 reguérand a soumis pour approbacion 3 M. Ravasio une oouvelle
version du lexte, modifi€ sur I base des critiques cuprimées par M. Ostherg.
M. Bavasio ademandé a M. Schupidr, dicecreur de la direciion B «Service donnomigues,
de la DG T, chargde noanmenn de Pévalvation de ['inpeaen Seonoeniqee des polinigees
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covnr nencmres, & Jui laire cowRie son oavis sor le conenu o GEale Jenasd.
W Schmidi 3 foomulé cerlaings wrfiges o a cooclu:

«TH7 11 has o far had a very prudcar, almost negative, pesiton Lowards the usefuleess
of discreticnary [scal pulicy. This amicle seems (e advogg it full use referrioe @
finc-ruoing.« (+La D3 [1 o jwiqu'd présenr edopod une pusiticn rds prudente, presque
negarive, 3 Uégard de ol d'une policique fistaly Fiserdliomare Ceo amicle semile
defendre Iz mise en ooewvre dunc celle polilique en se référanm aux politiques
Genoomiques remrioridemen diffErencicos |ao sein ds 1 Lion reonéiine]

[c 53 propre initistive. ¢ requérant 3 communiqué Ly seconde wersion du rexle a
M. Chathierg eo lui demandiuw £'il maimerait les chjectnms il svaic exprimess @
Fégard de la premiée versino, ms colui-i 3 nefusd de I'exaniiner aw motif qu'il ne
pouwait pas denner son £api 1140 B3N8 aVDir reyy 4 s mctians spicifiques de 13 pan Je
M. Bavasio.

Parv Leecec du 10 juillet 1996, M Bavasio 3 informe ¢ redqiérant de snn cefls & autense
I pukicanion du ceste Tilgies, au malif -qu'il présentail] wn pou de e quin’est pas
el des services de Lo Conumsswnn, mEme & cete dermdéne u'a pas sd0peE uie poliliyue
officielle & ca sujels. 11 apouric:

.]& reconnais |'imperance d'aveir des débals inleres gu reflient bes dilférenes splips
des politiques fconomiues. Nésnmoins, lomque was sonens & Pealéonar 11 sera
souhailable de présenter un poim de vos comnno 1. .|

o crains que les jmerts g la Comomnauté gourcaom M mis g jew lorsque La
CunEnission £k ses foneriomnaires manifesieol des poing de voe ditférents. [ aotre par,

ey collaboralenes, qui onr o voue article, ont des doutes sur ta qualié, Powe ces
FAiSnE, i ntaukarise pas b pablicaion.

Le 25 acin 1998, v revuecant 4 indroduic wee réelamation aw eatre de |Tapngle o,
praragraphe 2, du salwl B "encontre de celie dégitidn.

Peur dbcision du 5 ganyier (999, cowe rédclamation @ @14 rejesdc.
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Procédure el conclugiois da2 parties

Par requée cnegisiede au prelfe du Iriboml le 1T avril L1999, le requérant 2 inerodduin
e présam recours.

Sur rappur du juge reppocteor, le Tribuoal fquarritme charbre) a décide d ouvric Ta
procidune orale, Dans e cadre des mesures  d'organisation de la provédure,
defemmberesss a ME invitde & répondre par éoric & comaincs QueSons avanl Pasdisnce.

Les panties onl &6 enteodues sn leurs platdoiries er en dours poRGes Sk questiuns du
Trituoal lors de awdiswce qui s'es0 GEmaalés e & macs 200,

Le mygué@mnd conclul & ve gu’il plaise zu Trimunal:

— annuler I décisiom de la Commission du 5 janvier [#99 rejeranc g3 réclanaromn 4
T€gand de Ja décision mefusant 1" auterisabun de publier e cexie de da conféremnce o il
3 donofe i Curdoye e 30 ocobne 1997,

— Ui pour deoit que 52 demande tendand 3 abMenir Laotorisation de poblier oo e ss
recevable el Jomléss,

= comnduemrer |a défemderesse aux dépens de 1’ insieoce.

La détencderesse conclul d ¢ qu'il plaise au Tribunal:

— rejeter [e pocdurs;

- statuer comume de doeil sur les dépens.

- 718E



|

Lol + D[R M
En droit

Biro que les conelnsions du ceguérant visenr également & 1'annulaton ¢ ba dicision de
Iy Commission dn 3 janvier 1999 nejetant I réclamaioo intralaile 1@ 23 acdn 1998 au
tire de bartac e o0, parapraphe 2, du stann, comre la décision de 'ATFN do 10 juille
1995, le pregent recoues a pour effel. conformément 3 une junspouslence Consiance, e
spisir le Tribnal de Lacte Faisant greed coqure lequel la réclame van 4 Gk preseniée (voir,
notamment. acrd1s du Tribumal du 9 juillen 1997, Eching Arigaldi e.a. fCommission.
T-156/35, RecFP p. I-A-1T1 @0 11508, poimt 23, @ du |3 décembne 1949,
Latine i omumiszion, T-20HT RecFPp 10-1263, piot M1). T oo efsulte gue L presii
TecouTs tend & U annuletion ¢ B décizion de la Commissann du L juillel 19498 refusane
au regquérant 1'autarisation de publier le texre de la cunference gu'il 3 dornfe 3 Coroue
Te 30 ggiabre 1997 {ci-aprés Ja =décisizn attaquése}

et dgalement oh e e que doin B indergréeé le deuxisme chel des ennelusicons du
requivan visend & o gu'il plaise ao Tribupdl de daite pour drail que §3 demande remant
4 Ghignie [*2unaTization i publicr £ lexie et recevable oo foodés. A Suppaser ntanmains
gue wer: deroidre demande doive gtre inlerpréide dans un sens Litiéral, il coavicnt de
rappeler que, dans le gache d'on recours en anoolzion, e depandes  rondans
uniguement & ce que sulmA constards des poancs & faic ou droil e peuvent, par
elles-rémes, conslilwer des demandes valables Gaerdy du Tribunal Su 11 juillee [9%G,
Bernardi/Pardlement, T- 14645, Rec. p. [1-169, pranc 23, contirme par ardoonance e L
Cous du 6 mars 1997 Bepatdi/Patdement. ©-202736 P, Rec. p. 101130, poim 43).

A& U'appui de ses conelusions le cequéront mvaque wois moyens, liiés, premitreme. d¢
la violalionde I'amicle 17, second ahinéa, du stao, te 1'easstence d'une ermour man st
d'appréciation et d'un sbus de powvoir, deusidtmement. ¢ wne violacon du prngipe de
protectipn Ue la confiance Légiline ¢, uoisibmement, de Lo violaioo du dewair de
sollicitme. || convicnr d'examiner 1@ premicr moyen.

Argumenes dd§ paries
Le equérant imwvogque wne srrewr de droit commise par la Commission gans son

imerprinion de Lamicle 17 wecond alinéa, du siaul $*appuyant sur Camés du Tribunal
du 19 mai 1999, Cannally/Comtussion (T-34/96 & T-16386, RecFF po 1-AG3T 2l
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IT-463], il fait vilour que Lot {enciionnaice Bnéficie de la libené 0 expression dans 1=
civdre de ses obigaions siaanaiees oo que Pamiele |7, secund alinéa, d sraiur prowége
ceite Bibené. Duns Ja mesure o0 cecie disposiion prévoirait une exception 3 1a [jbend
d'eapression, les conditions permelam & refuser 1 publication devraient &ire
inlcrprétées de maniyce pestriclive,

L= requérant soutieny que, en réfusiuil la publicatin de son wee au monf g ‘o ol
publication réduicait Ja rarge de mancwsre de iostitution, 13 Commission a, J'une
(4N, Commis unt écredr nikuofests d'appréclation, on violann de I'anicle 17, sacomd
alinga, oy stamr, @8, ‘aulos part, abusé du pouyodic d'apgréciation que I confére cee
dispoginicnn

T comreste que A pubhcation du redle litgbeuy cocrsdne on tsgque d5tteinge ou de
g ion e |a maegs de maneuyee de |2 Commissoon. [ souligne que son teie sxprime
ume Ihése en viw de renforcer 1"effcacitd de I'Union dconanique et mnndaire, dans le
cadre d'un debu acodémiquee sut les conséquences dc corbe unien. Selon hor, 1] e
crivicue niclemen) i politngue 3¢ ls Commisson. niome va a 'enconre o ok posilion
officieile d2 cerig inshmieon, cele demitte reranmaissant, o plus, o'anoir adapre Jucime:
pogitoe en B Rsligee,

B owire, I Commisson aurail mangué d'expliquer cn quor &3 sharge de manzuyme
gecnt mng Dmade alors que Ie cequérant £'exprime on son pom personoe], quTel avail
deph &1 Autonsg L développer sa thdss au cours d'une conférence e qu'il o eniste ucane
diverpere ou conlradwiion enire. d une par, le conteau du réswng et du plan Jézillé
sonpug D oson Supreur higrarchique en vue d'oblondr 'sutorisason de domner ladite
confdrénce el @ aulre part, celui do texie desting 3 dre publié.

Le requérant celéve, naramment, que, dsng le plban délaillé o dans le résume de la
conférence, il & tréz clairoment wndigqué 4 20n sepérieur hiérarchigue quil voulai
développer 1a ibése on faveur de politgyes donvmiques iemitodalement différenciées
fle sfinc-runing=}aux niveaox bgal ¢o pégronal . Cetle tésc comespondratt Sgalement cn
tous poins & celle exposée dans e geate [nigwux,
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Le requérant souticnt cocare gue L3 qualité de sop texie oe peut pas £E0¢ Wse £0 Csse
er que, dans sa décision du 5 janvier 1999, 3 Commission ne sonl@ve absolument pas
un manque de quakic dudit exte pour justifier Ie ool de 18 réclamation.

La défenderesse o oppase a |'inferprétition pr Te requécant de "arcicle 1T, second
alinéa, du stabul en soubeoand gue celle Jispasinon dol foee [ue b b lomidre du paeint 131
de N'arrér ConmollyfCommuission, précild, el s [onde Sut ce print pour caneser quelle
pretiques 13 censure.

Draprés Lo uelendenesse, 5 'anicle 17, second alinde, du Aatul compons une
présomplion i laveur Je o poblication, cehe présemprion ne jooe plos lomque
publication est de a@lwee & ok en ey les incérées de 12 Communaud,

Ainsi, w2 yui ser déeisaf pour "applicarion de ladite disposilien serail 1'apprécisition
par UATEM de |g question de savodr si les ioifrés de la Comomnauté peuvent Sne s
en jeu, appréciation dang laquells ' AIPN dispaserait néceusai rement i Bbge gl i
o qui Sertl souriise sn coneedle junidictionnel ceolement enodas o "ereeur neEnifee
fcomme wue positicdl imatioonells gu Ja déformation o en Tar essennel} ow de
deloumemen & Jolvinir.

La défendoresce faic valoir que, =n Cespde, [Tinesdc 3 peoéger s celui de oc pas
fédusre 23 marge d'appréciation ag syl du «lermatorial fude-Tuning - par des ofinions g
et fomorinnnaires risguand d"étre tal interpediées o d'ere anribuées A instindion.

A ret fpamd, la défenderssse Comesie, &0 premicr licw, 12 prémisse du requéraol selon
laquelle 8 publication deil re aulecisés J&s lors qu'il o'es pas allépus que b texte en
cpuse critique |3 politigue de Uiostitulien. Eo €ffes, 1 refus de [fawarsaion de
pubication pourcait e aussi formbé sor Juuizes oeelils, conune La pogsibilicf pour la
Convnissino de garder sa newccalite sur cen@ins supsts el Seran pactical bremen Je cas
lorsquib s'agin d'un aspecl d'uoe politigoe roujours €n fvolution, commde PLhnian
deanomigue <t moofoaire, laquelle, de 1997 jusqu™d muintenant, awrait conuinud & Faire
I"ohjer de wives discossions,
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En deuxicme lizo, la défonderese ruppelle que Ueapression « fine-ming= 1 avguis 1z
signification d'unc paliggue Nivale volouaniste e iMECVCNGoERiSE § meils & cwrne
sur le plan lecal ou vegional pour répoodre six besaing e i férenciation specifquement
logawx perpus par les partisans de cere politique. Celleci trouverudt wne justificacon
partaca| e dang by prévencion des chocs éconoeniques sur wsrtaines rEgiomns, élant donné
que, dans lg noevea régime de 1a moaneic whigue, i des Gagieus permetan 4" amsmie
eof chocs, 3 favoir |a Auctation des aus b change. es1 @limioe.

La défemderesse souligne que cette preblémangue ve au-deld d'on sinple débal
d'eéconomistes o concerisg égalensnt 'organizatron adminisirecive o constmioneeledes
Erats. Les insditucions de 1a Communaats, © plus particulitrement Ja Conunssion, s
soraicnt abstenues die putind re posn on sur ces pains, estimant gu'ila relévent du pousoir
d arpanization inteene deg Frag membres.

La défeoderzsss cansidéee que Pebjeoif prigcipal en dermes de politique fiscale e de
paursuivee la consolidation fiscale, e qoi ssclul gue le «fine-ronings puizse e wne
aplicn imporanie de sa polivicee. En eflel, eble doute de Colits de ce wype d¢ mpeoatne
OO [ant gue composanie ovjenrs 3@ la pulilique Econombgue, du moing en dehors
d’hypohéses cxeepriannel les

En iroisiéme licu, la défenderasse sowtpent qu's] ¥ avail un rsque de confusion 2ecre o3
OpLNEONs eXpriméss par le reqisdean el 1es smnes, aoms qu'elle avain voolu resier jealoe
sur 13 question abordée dans 1y confénmes. En 'espdee, 1 Commission nrayanm pas
EnCore pris 1ung posivion officedle, oot eapression d'opioion de ls pan d'un de ses
FONCEIQRMD i FEs (NOrrdil &00e Comprise Comme avanl un caraciére el

En effer, 12 nare de g de page selon jaguelle le requéram prévend expcimer wn paint de
v pErsennel seil une précision habiluetbe ot de pure forme qui ik il gu'une valeos
wes lumilge, En wvulre, Ie roguérand seraiv chargd am osen de |3 DG de la
COnwnication, e zode gue donmer des conférences ferain panle de sa fonction. Dans
ces condinions, il serail presgue indyitable que le requeranr Saql pergu, qeetles que soienr
I prré&cavtions donl il s enbaure, COMmme un pane-fa e s éprimant une pasitian
ulticielle.
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Cete amalyse serail démondrés par |'aicle consaced 3 |3 conférente @n cluse, pant dans
la presse locale, done I titre anoonceraid ke phte cosentiel que lo requétant acibee aon
collecivingés Jogales pour 1'avenir de 1'Dlrion & qui prészaterant celui.ci eomme
L=Ecerpomiste d¢ L3 Commission eurepéies. Certes, danc 12 corps de Panicle. [e
Joumiliste nonerail que 1inlecvenanl ekpriokd une opinian «rés persoonelle- mais il
nowEermL que coue opinion cst e céseliat de 30 ans de dravail 3 3 Comaniseion.

En quatridme liey, [a délenderezce sonligne la i fférepee exismaob entre une iniecsEntion
A un coogrés el vne publication. La premidre serinl Digitve 2ors que |3 demite aurai
un caractere durable &0 e, 88 oo My, =n mesure O arreandne wn peblic aulement ples
wase. C'est cefte duférence fondamentale enire les deux types d'cepression gui femil
qu'il serait ioconcevable gue e powvair 4 appréciauon de ["AIPN soit céduic au el
ol gu'elle aurmit auturisd wne inlervention omle sur 18 suje traild par e iexe
publicr.

Elle fail valoir que le requérand o'est pas foadé 3 soutenit que e mé%amée @ e plan
datpille de la cosférence cxposend Ja méme théra que Lo wexte litigiean Diang le résume
ot 1e plan, L& cequérant se seraic imite 3 poser des questions, alors gque, d9ans le e
ligieu, il déwelopperan sa thése de manwre affiemative. La difembresie g 2renoesie
pas qu ‘il w2 de nombbeox poiote communs enite le pan deraille o b wexle 20 cals,
mais £lle cansidén que ces ressemblanves ne fon pas disparaiize les divergences, qui
deroeorent 1rds ipuvtanes, En tous élar e cauge, mEme & supposer gL le e o b
plan désaillé de [a conférence saient ideniiques quant au Food, De Tt 4" awoir auiorisé =
requérant 4 dewiker cene conférence au vo dudic plan ne signifiesnt aullement que
FAIPN 3 cOfnlis wie creeur mamibeste en refusan Pawlerisaton de 13 poklicadon du
texie pacce que les deux sitwations seraient diftérenies.

En e qui concerne la qualid du rexie, mise oo fawss par M. Eavasin dans la décision
altpiee, |3 défenderesee diclare §'abstenir d°aborder cette Guéstion o confimme gque [
réponse & |5 réclamation ne s¢ foqele pas sur wn el motd mas sur Lappreciatiom des
intéréns de Finsritution.
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A V'audience, 1o défenderesse a cncore souligné yue [es morifs de La décision Arcaquds
donvent fare anulvsés dans le coorese do |'épogue, correspondant i une phase deélicae
pour la mise en place de 1'Union wionmdaine, o0 selle-vi fiair comleside 0 ol | €t
ruisoanable de penser quil cxiswic ui risque J' assimilation entze Uopinion du requéram,
commke fooclionngire de ta Commnission, o celle de 1M insliuton clle-méme.

Apprécianion adu Trilkomg!

Bians le cadre du prégenr pioyen, Te roquérant Faic valoir, nosmament, goe, e Jui
refusant |*aurorisarion dg pubdier ¢ @t higieox, ' A1PN 8 fair wne inceprétation ¢t une
application crranées de 'arncle 17, second alinéa. du siatul.

Cetle disposition prévoit:

«Le Bonctivnnaire o doin mi pobdier ai fairg pulalier. seul ou en collabaration, un 1cace
quelconque dond 1'objed se rawache & Paonvind des Communauiés sans | aurorisanion de
I'|AIFN]. Cette sutznismiicn ne pein éteé eelugle que sila publicaion cnvisagéc esr de
nature 3 mealtre o jeu ek inctéer de Communaolés. -

5i cotte disposifion subordenne 'exeecice de |3 liberté d'expression des fonctionaires
coHmmuUnAutaices, concormant |a publicatnm dhe eates soorarachant & Vagovid ges
Communautts, & unc avangdtion de 1'AIPN, elle éeblic ofanmaing quune nellk
auratisalion oe saurait 4rre ehusle que Juns e cas 0 wne elle publication serar de
narure & mende =n jew ek ot fs ded Commonaules.

A cel égard. il convient de rappeler gue 1 liberté d"sxpression, consacrée & Maricle 1)
de |2 conyenlion de sauvegarde des dronls de I'bomme et des |ikertés ondameniiles du
4 novembre LRIQ, fail panie des droils [ondamentaux qui, selon une jurigposdence
conswance, réalfinmd: par e préanbule de 'Acte unique curnpgen e par anicle F,
paragraphe 2. a0 vaand sur 1 Uhden europémoe (deveno. apres medi fconion, amticle &,
paragraphe 2, TIR), som poonegeés dams 1 ocd e ju ridigque crmumisnaunai e e donl jouissenl,
e pamiculier, les  fonglionndites  commonauceires  (armées de |a Coor du
13 décernhra 1989, Chyowe &1 Traons'Commission, C-L0/ESE, Ree. p. 4285, point 16,
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du B poiller 1599 Mo Conunission, C-13592 P, Ree. p. 14335, poiot 137, ¢t
du Trabumid du 17 [éwrper 1900, B'CES, T-183/%%, RecFP p. 1-A-&T 21 11-159, paim 41,

Wéanmonas, il résulee épalement d'une junsprudeoce constante que  Ws ks
fondamencaux ne constilueot pas dec prérogalives absolues, mais pewvent comporier des
regteictions, 3 coodition que celles—i eépondenl effectivement 3 des abpeciifs d'inded
gendeal oo ne constiluent pas, au regard du but pou smvi, ne ntervenion dineguree 21
mneohérabde dans uoe socited démoceatique, qui poolerail adteinie d I subsiance mdme g
droits procégis {voir arrdas de la Cour du 5 octobre 1994, X/Commigsion, C-404592 F,
Ree. p. 4937, poinc 18, ot du Tribunal du 15 mai 1997, NiCommisson, T-2Ta/%,
RecFP p. T-A-07 en 11-289, point T3,

Examiné 3 la lumiere de ces principes. 'artacle 1T, gecond slinga, du seamir cxprime
1'idée de la nécessité permanente 0 'wn quste &pillbee enrre 12 garantie de ['exercior d'un
droir fondameneal et 1a prodection d'an abpanf égone d'imérer géndral. Cen abjecrif
et Bingi justifier wie restriction & Uexercice dun tel dron seulgmen 5i les cironnseanoes
eoncedies l'exigent e dans 1a mesure du nécessaite. D7 apris cene chspasiton, d'une par,
[ fpqelignaaire 230 sumis & 1'obligatton de demander Pavlorisanon pour puhkier on
artacle, pimis, d'aucee part, cote abligalion est ciroonscrite aua artscles o 58 racachemn
& 1'ae0ing des Communaurés, et 1 aotorisalion ne peut @re refisée que =i la publicaian
Envisagde ear de namre 3 metire en e les interdts des Commminaings..

En I'sspdce, pouc délermmner 31 la décision accaquee 3 €E prise daos le respect des r@pkes
applicables, il convienl. oml daksard, e déerminer 513 Commission a sommis v
crrcur manifesie d appréciaon en tefusan Faucorisaion de la publication de Lesle
licighcux au mowif gue celle-ci élnl de nande & rscccee en jew bes iobErEls des
Communantlés_

A oot Egard, il y o livw de pelever que, pour |°esonve], le oefus daoterizatioen de 12
pubdicalion du Lexte liligieoa es0 JordE Sir les morife £xamings Ci-apres.
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En premier licu, dans ke texic méme de 11 &&Cision acagues, il oA expase:

o[l cexte linigicux] préseme un poert de viee qui n'esl pas eelui des services de [a
COMrission, méme 5 cene demére m'a pas adoptE une politique offcielle i ge anjer

le recomnais | onpsartande O dvoir des dibats interoes qui refléren leg difiérenies opions
g paliniques domamigques. Meanmaine, arsque nous sormnd A 'excérieor il serait
sralfpinable de présenter un peinl de vie commuo [...]

Je crwing que [gs antérels de la Commumuté poureaient fee onis en pu Jorsqee la
Commssion ¢ ses fonctionnaires manifesiem des prineg de vue difémnts,

0y a licu de constater que, dans la décision auequée, "AIPM s& limie & declarer gue
les inléréds des Communaodes powraicnl éoe mis on jou loesque |2 Cononission 1 st
Fonclionnatres expricoont publiquemenn des poioos de vue différents. Celle désision
n"exipligue pis pourgqui, dans Ie cas d'espice, o danger exisacraid,

Or, dans uies secigld Jémeratique fondés sur le respecr des drgig fondunenlaus,
U'eapressicn publiyue, par wn fonclionnaire, de podnns de wwe diffgrems Jde ceun de
linstibudivo pour laqueite il iravaille o poul pas, ¢n osoa, dve Considépé: gomme Slan:
de nature & mebrs en danger =5 imdces des Comnionangs.

& 1"Evidemce, 1'ulilitgd e la Lliberlé d expression est just=ment 12 posgibilics d'axpriineer
des opinong dilférenles de Lelles retenues su mivean officiel. Admewse que 13 Dilwre
dpnpression pusse @ limidée s seu] malil que |opinion en cause différe de Ja
pasition redenoe par les inditudions reviendrait & priver oo denec fondamenal de son
ohijet.

O la méme maniere, 'article 17, second alinga, du stans seran privé d'elis, puisque,
el quiil résulte de son libellg, cette disposition €rablic chaureoseat Je principe d 'vcirol de
T"eulorisation 3¢ publication o disposant cxpressément qu'ene wolle auodeialion ne poa
gtre relusée qué si la publicarion en cawse co de oamre & mewee oo gew les indrées des
Commurinigs.
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Pir consdquent, 12 différence @ opimun entre 18 rajuérant o la Commission, dans |a
mesuIe oo jl n'csr pas démoneed que I Gt de la egndre pobliqoe serait deonadure §
ettes en pel, dang los circonsiances de 1espéoe, les e C does Communaics, ne prat
pas jushlier wne vestiction & 1'exercice de 1a libend @'es prassion.

En secomed leew, conformémem aux rdpl=s applcakles. la mativation du o refus
d’gusorisalion g publicanon a éo complétée par Ta d&isicn de rejer do 13 reclamarion
{voir, pr #nalogic, anéo dw Tribunal du 12 févner (992, YnlgenTarlemem, T-52410,
Bee p 1121, poinc 36,

Dk cecee dfcizion, |l Commission affiroee:

=[. | les éventuels conflits ATintéréd @nire 1@ foncrionmaire e san iosliieiom cacmin
e puLhlicacion ne se limatent pas 3 1° hyposhise d 'une npposicion publique 3 wne pol it
de |'uncnimurion, 'intecat de celle-c1 pouvanr régicer dans [e mainden 4 oo masimuocn Je
mrpe e ranreuvre avant d'wméler uned s lion defniiye. I est clair que be Ll gue
b réclimand s'Cxprime oeremenl sl mAr ERFC sur 13 question (B savoic si 1Univ
BoOMINiqUE o monfmaire ofeessite gu nun wike podulaian werrociale des palitigees
galirmales ou fiscales e “fioe-muning' 1| cevient justement b chmpromeetoe e mionlien Je
el MArgE L8 maenvre; mEme §' i devitil présenler $0n ;i Rt CommE Erant puremenl
personnelle, |'onne SaUTan exclure que le uleur. malRré oo iéserye, rapperoche 1avis
Uy funcriomndire cravaillant dane oo osecear 3 oeivi de oson insuoucion, i O€ding
précisinenl d'wne gpinion de celle-ci-

En wulre, €0 & qui conecrne 1'argument da reguérud, présend dans sa réclamilion,
selon [equigl 1a décisiopn acraquée serait injustifide oo fain que PAIFN 1"avail autorisé i
doreer 17 confdiese dom € cooteny osl repris dong | sexe lidgieos, 1a Commission,
clans La deesion portant rejer de la réclamation. déglare:

#| ..] om aucun cad, un fsumé d'uwoe page ne peal dre SgEimild & un amicle de plus de
20 pages. L'sutorisaion sur 13 base du prémugr 1 peul OCNAiCEMEN! pas SMpUCsr
autorigaiiom du seeand. Er ce principe esl 45 ouant plus vrai daos le cas de Lespioe e
des dhvergeonoes Unpomanics sont & relever éntee e réqumd dr la conférence o Te tese
d= 1'achcle -
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Iy A hiee de constater que, dans 1o réponse 3 la réclamation, |'A{PN ajowe comme
mealif de sa décision la rédociion de Iz merge de o mancekvye de la Cormmission suc e
cline-luning» qui découleraic du danger de eanfugsca &43ire [opruon da reqeécant & selle
de "imstitulion,

Ce raisonoemem ne sadrain fe acedelli,

En cticr, W réswle du dossier que. & Pépogue des fails, la Commission s'éain déja
cxprimée publiquement o shirgmenl sur & =fine-luninge, i l@Evers, polamment, des
documenes afficiels, @ cpee, du mgins en Jehoers O hypathéees exceptionnelles, cllo
doueain de L'unlicé de ce mype de mespre @0 du pecours, d&3 au nivean des Enats
membres, & des palitiques hudpécrives diseriomngires, En oulre. [ e litigiorx a €62
gcrit par um FROCOiCHLRGRCE qui noexerze Juening resposatalig e Jirection el gui
s'exprime & cre individuet. The pluz, o8 exie copncerr: Une mabére sur Jaguelle |3
Commizsion préend ne nRs Avgir dg polraque officielle. Par ailleucs, sa publication Stane
préviee dans |¢ recue] des inecrventions fades au coogrds en cause, i 5'adresse 3 wn
publicc cansrivd par des specialisies en la macidre, qui ont vraiscmdablement La
pussiiTing J et hien informes des positiaos de 1a Commission.

Dang cen caegoastances, 13 M2se de I Jeferderesse. gqui soulient que la publication du
texee hogieus porarrain eptrainer o n risyue sgnilcalil de confusien de Ja part du public
entre ["opinion Jdu requdrant € celle de Minsiibdion. pouvant réduice Ja marpe de
mangy e e elle-ci o L matiine el, aiost, e en jou les indéréts des Communautés,
nest mand festemen pas fomdée,

Fur ailleucs, inéme ™1l penl ¢xister wos différence de porée eplee one conférence o 1a
publicitioa: clu lexte de celleci, wne telle diférence ne soffirail pas, dans leg
CIrChins |l e I'#gp&c:. 3 lirrnder 1a cTainee e 13 dimioution de la marge de manmuv g
e I Conunission, A& ol ggand, i1 sulfit & rppeler. oule les démens &3 menuonnds
{VEHT Gi-cReE8uS (Mrinl 0], que B texte liligiens sapese 1a méme thess gue celle preseniée
par le regaudront [ocs de la conférence, quiavail d&ja comme titre «La méeessind d one
ekl ulaniok des politigees Scomomigees aus tiveaws local o cérional au sein de 1) nian
mungldite e "Unioo curopdennes {cThe need for local and cegiomal econoniic
Tioe-luming im tbt moostacy union of the Eoropean niane). Enoutre, 18 fic qu une &ile
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eonférence v €6 autorists par 1"ATPH confirme iabsence de risgue d& ¢onfugion e
Vgpinion du reguéramt ot celle d¢ 13 Commission. Dans ¢4 wireonsuances, la
defenderesse or saurat Sre fomdde & souncnir quielle avail une crajse rzisomnable de
oir 53 marge de manmuvTe reduie par 12 publicaton da (esle e gause.

[ résulle Qe ot 9o quj prictde que la défenderesse 3 Comitnis wne erreur mandlesle
d'appreciativn g refesam |'ancrisation de la poblication du aese lidpieux aw motil
quelle dtat de matoee & peeire on oo les intérits des Comnunaurds.

Dans celle mesure, e premier mayen du ceygeérant, ence gu'il invaque I'existenes o ung
erreur manilesie d'appréciaion, doit Sy augeeill.

Ny a done liew d'anoolzr 12 décisien anaquée, sens qu’il sl pesring dpraminer [os
AULES MSVENS ©1 arpumenls avamés par I requérand.

Sur les dépens

Ay fermes de |'anicle 87, parapraphe ¥, du réglemenn de procédung, 1ot paric qui
succombe et condamnée aun dépens 573 e concle en e sene. La défendercsse ayant
succombé, i1 ¥ # Tligw de b2 condamoer aux $épens, conformément ava conclugions du

requi rant

[1-72d
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Par ces midils,
LE TRIBIINAL |quateidtine ¢lianbre
déclare o1 arndic:

I} La decision de la Commission du 10 juiller 199K, refusl au reyuérund
I'aulorisation de publier le texte de la cpnlérae gu*il 5 donnée ie 20 ootobre
1997, est anntbée,

2] La Commisslon suppietiera Mesenbile des déjsens.

Tuli Moora Kamo Menpnzzi

Ainst promancg en audisnce publigoe & Cuxembourg, 1o 0 juiller 20HHE.

Le preffier le présivern
H. Tung V. Tl

I -TH
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14 juillen 2006

Fonctivnoares — Auwwisanon de publicavdon - Amicle 17, sscond alinda, du staca
— JwErdy dis Commonawés - Erreor mamfests d'apposcislions

Driues 1'affaere T-32099,

Michiel Cwik, foncionnaire de Ja Commissiwon des Congdbnawés curnpéennes,
denreurnt 3 Tervuren (Belgigue), représeoté par M7 M, Llwsést, avocar au barreau de
Gouselles, ayane flw domicile & Luxcrobourg awprés de la fiducizine Becker ec Cahen, 1,
rue des Foyers,

parli¢ reyuéramie,

OnLre

Commission des Communaulés eyroplennes, seprésenis par M. J. Comull, sonsemlkc
juridique, cn qualilé d'agenl, ayant £lu donicile 3 Loxembaorg supods de M, © Garmez
de la Cruz, membre du service panidique, Cenre Wagner, Kinchberg,

pactie ddlanderveze,

ayant powr objst une demande d'apnulacion de la décision de ta Commussion du 10 joillet
1994 rofusant au requémnt |"aigrisaion de poblicr le texte de f conférence quiil a
donnée 1o 30 actobre 1997,

" L e probfue W fmsan

IT - ™2
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LE TEIBLHNAL DE PREMIEHE INSTARCE
BES COMMUNAUTES EUROPEENNES [quatname chinhhge),
compiee de M™ V. Tiili, président, MM, E. M. Moura Fanos el P, Mengazzi, jupes,
grefliee: M. 4G, Herzig, admanigoratenr,

YU |3 procédure derice ¢1 0 Lo amle de 12 pracédure orale du 8 raars HHHE,

rend le présent

ArTéL

Cadre juridique

L artizle 17, secoad s, du stad des fonclionnaices des Commmensuids enpspepss
{eiripres g «stalul=] prévail:

L Taoctionnaire i dowl s publier i faine publicr, seul ou en callabaraion, un exre
quelconyue donl 'obpel s raftache & 'aciivet des Communawcs sans 1" aunoa Saor de
T"autoricg investe du pouvoir de nominacion. Cetie anorisaion me penn &g rehuseg que
51 14 publicacion ¢nwisapée ost de natuce & meicre oo el les inag s des Cignrmunauies, -

En putre, I'ariicle 23, deoxieme alinda. du saun disprse:
vToute décivion iodividuelle prise en application du présent statde doer Sre communigques

par &cnit, zans délai, au fonctionnaiee incéressé. Towte déisuon Fasomd grel dot £ore
manivee. -

Ir-"i4
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Fails & Porigiie du lidge

L& vequéram, coonomicte de [orphanion, est enuré a0 eecvice de i Comunesgion en LIPSO,
Lur: ¢ I'introduction du cevours, W &aiL affecte & 'unité 5 «Infomiatisn. puications
¢t doswnepanon feonomiques , diectemen cattachée an dimcleor jenérd adpoing chargé
drs diretgons B, C @ E. de la direction peséeple «Affaires Scomomugues el [ivaeiéress
(DG I 5a Fancripo consisiedc 3 accuallic 4¢3 groupes de <isilewrs €1 A dosuer des
conférences sur Uearg, sur ["Union éponopnique o mondraine e sur 'ens=inble des
aclivites gL poogtammcs relevant de vl deeeetion geofrale.

Par Leore du 12 mars 1997 |2 reguéian s f0é invité par k¢ gouvemencit de la province
(e Crrdanee {Espagne) 3 donér v confidrencr dans Iovadre du 35 Coagres inremaniooal
e cylium Sconomigue.

le M1 occobre 1997, e ceguéranl @ inuoduit ooe demamls suprés dc son supérizur
lidrarchigue, M. G. Ravasio. afin d nheenir 1’ surorization de deweer cece conférence ke
N norobres suivant La dercnde i ndiquaic que Jadile contéree AUCAiL Comumt e <The
peed for scomomis fingsnming at che local and megioal level indie Moneary Union of
the Euripean Unions (=T nécessif d'uoe madulalion Qg3 poliliques SConomicues s
niveaux Jocal #0 ragional au sein de 1'Uniun noétaine de |'Union curopéenmee}. Il 4
joint & sa demande i eesame =0 on plan délaillé e Snn INIEMVENLIL 3EC NS ANNERE.

Le 26 oorobre 19497, M. Ravasio 3 donné son autorisaticn en précisant cependand:

«Cooi n'est pas irés Economagoe. Présentation plus $lssigue 35T Amention aux rises
'bioe-tuning,” -

Lc 27 ooiebre 1997, le requéram a obbena un ordre d¢ mission sa0s ffis pour 52 remire
4 Cordous do 29 oelobre ay 2 novombre 1997 o1, le 30 ofabre 1997, 0l 3 donoé s
cnnléremee.

In-Tis
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En février 998, les arganisatents du aongres I oon densndis dé leur communguer le
lexte de son imzrvenron e vue de 12 pablier 2ves cens des aulres inter-enanis.

Le requéranl a dlors rédigé bedit deate ol 3 demand€ & M. Bavasio, on sz gualicé
d aulorilé mveslie du powvoir de nomination {ri-aprés 'vAIPM [ aucorizacion de e
publier, conlormémend 3 |'article LT, second alinda, dw searue.

. Eavesio a recueilll Mavis de M. tjs:hq:rg, Soononuste déwche aupeds de [a DG ][ pac
la Bangque cenlrale do Suede, sur |'oppormioig de cone pubdacanig.

M. Osthotp & Gmis wn avis ods ontigues sun ¢ Exie en caese. mans avanl de e
aransnyene A M Ravasio. il a sodinds @l avis b 563 supdrieucs iémrchigees M. Kriger,
chiel de Uwnte 3 wLlnien ooonétaire: celutous Je cloge el polidgue:  monélaines
imlernezs. de lo diccion D =AlTdires mocetairess, de [0 D3 1L el b H. Carré,
dirmecimer de cells Jirsclivn, Le premier o piodphe Pavis 3ns ajouder ducen oomme ntaice
el b secomel & gorid yue «la publicalion du wale incrimird se@il inopparteses. Oe san
calE, M. Bavasio o condswlle dosei M. schale, ohef de 1'onild «Ressources dpédaires;
informativn el documentalion Sonemigue: relalions avec &€ Patlemeot suropsen, |z
Comté éconumigae el social el e Comnld des meeionss, direclement Tattachdés au
directeur menéral de fa D 11, yui 3 pacaphé le wwale [itigicus sans aucun cHOmEntai e,

Au vw dee oo Elfments. M. Ravasio a iodiqué au requérant e 200 avril 1908 qoe Wa
publicaiion |&lant] inopperiunds

Le 5 juin 1B L2 reguérand a soumis pour approbacion 3 M. Ravasio une oouvelle
version du lexte, modifi€ sur I base des critiques cuprimées par M. Ostherg.
M. Bavasio ademandé a M. Schupidr, dicecreur de la direciion B «Service donnomigues,
de la DG T, chargde noanmenn de Pévalvation de ['inpeaen Seonoeniqee des polinigees

Il - TLG
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covnr nencmres, & Jui laire cowRie son oavis sor le conenu o GEale Jenasd.
W Schmidi 3 foomulé cerlaings wrfiges o a cooclu:

«TH7 11 has o far had a very prudcar, almost negative, pesiton Lowards the usefuleess
of discreticnary [scal pulicy. This amicle seems (e advogg it full use referrioe @
finc-ruoing.« (+La D3 [1 o jwiqu'd présenr edopod une pusiticn rds prudente, presque
negarive, 3 Uégard de ol d'une policique fistaly Fiserdliomare Ceo amicle semile
defendre Iz mise en ooewvre dunc celle polilique en se référanm aux politiques
Genoomiques remrioridemen diffErencicos |ao sein ds 1 Lion reonéiine]

[c 53 propre initistive. ¢ requérant 3 communiqué Ly seconde wersion du rexle a
M. Chathierg eo lui demandiuw £'il maimerait les chjectnms il svaic exprimess @
Fégard de la premiée versino, ms colui-i 3 nefusd de I'exaniiner aw motif qu'il ne
pouwait pas denner son £api 1140 B3N8 aVDir reyy 4 s mctians spicifiques de 13 pan Je
M. Bavasio.

Parv Leecec du 10 juillet 1996, M Bavasio 3 informe ¢ redqiérant de snn cefls & autense
I pukicanion du ceste Tilgies, au malif -qu'il présentail] wn pou de e quin’est pas
el des services de Lo Conumsswnn, mEme & cete dermdéne u'a pas sd0peE uie poliliyue
officielle & ca sujels. 11 apouric:

.]& reconnais |'imperance d'aveir des débals inleres gu reflient bes dilférenes splips
des politiques fconomiues. Nésnmoins, lomque was sonens & Pealéonar 11 sera
souhailable de présenter un poim de vos comnno 1. .|

o crains que les jmerts g la Comomnauté gourcaom M mis g jew lorsque La
CunEnission £k ses foneriomnaires manifesieol des poing de voe ditférents. [ aotre par,

ey collaboralenes, qui onr o voue article, ont des doutes sur ta qualié, Powe ces
FAiSnE, i ntaukarise pas b pablicaion.

Le 25 acin 1998, v revuecant 4 indroduic wee réelamation aw eatre de |Tapngle o,
praragraphe 2, du salwl B "encontre de celie dégitidn.

Peur dbcision du 5 ganyier (999, cowe rédclamation @ @14 rejesdc.
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Procédure el conclugiois da2 parties

Par requée cnegisiede au prelfe du Iriboml le 1T avril L1999, le requérant 2 inerodduin
e présam recours.

Sur rappur du juge reppocteor, le Tribuoal fquarritme charbre) a décide d ouvric Ta
procidune orale, Dans e cadre des mesures  d'organisation de la provédure,
defemmberesss a ME invitde & répondre par éoric & comaincs QueSons avanl Pasdisnce.

Les panties onl &6 enteodues sn leurs platdoiries er en dours poRGes Sk questiuns du
Trituoal lors de awdiswce qui s'es0 GEmaalés e & macs 200,

Le mygué@mnd conclul & ve gu’il plaise zu Trimunal:

— annuler I décisiom de la Commission du 5 janvier [#99 rejeranc g3 réclanaromn 4
T€gand de Ja décision mefusant 1" auterisabun de publier e cexie de da conféremnce o il
3 donofe i Curdoye e 30 ocobne 1997,

— Ui pour deoit que 52 demande tendand 3 abMenir Laotorisation de poblier oo e ss
recevable el Jomléss,

= comnduemrer |a défemderesse aux dépens de 1’ insieoce.

La détencderesse conclul d ¢ qu'il plaise au Tribunal:

— rejeter [e pocdurs;

- statuer comume de doeil sur les dépens.

- 718E
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En droit

Biro que les conelnsions du ceguérant visenr également & 1'annulaton ¢ ba dicision de
Iy Commission dn 3 janvier 1999 nejetant I réclamaioo intralaile 1@ 23 acdn 1998 au
tire de bartac e o0, parapraphe 2, du stann, comre la décision de 'ATFN do 10 juille
1995, le pregent recoues a pour effel. conformément 3 une junspouslence Consiance, e
spisir le Tribnal de Lacte Faisant greed coqure lequel la réclame van 4 Gk preseniée (voir,
notamment. acrd1s du Tribumal du 9 juillen 1997, Eching Arigaldi e.a. fCommission.
T-156/35, RecFP p. I-A-1T1 @0 11508, poimt 23, @ du |3 décembne 1949,
Latine i omumiszion, T-20HT RecFPp 10-1263, piot M1). T oo efsulte gue L presii
TecouTs tend & U annuletion ¢ B décizion de la Commissann du L juillel 19498 refusane
au regquérant 1'autarisation de publier le texre de la cunference gu'il 3 dornfe 3 Coroue
Te 30 ggiabre 1997 {ci-aprés Ja =décisizn attaquése}

et dgalement oh e e que doin B indergréeé le deuxisme chel des ennelusicons du
requivan visend & o gu'il plaise ao Tribupdl de daite pour drail que §3 demande remant
4 Ghignie [*2unaTization i publicr £ lexie et recevable oo foodés. A Suppaser ntanmains
gue wer: deroidre demande doive gtre inlerpréide dans un sens Litiéral, il coavicnt de
rappeler que, dans le gache d'on recours en anoolzion, e depandes  rondans
uniguement & ce que sulmA constards des poancs & faic ou droil e peuvent, par
elles-rémes, conslilwer des demandes valables Gaerdy du Tribunal Su 11 juillee [9%G,
Bernardi/Pardlement, T- 14645, Rec. p. [1-169, pranc 23, contirme par ardoonance e L
Cous du 6 mars 1997 Bepatdi/Patdement. ©-202736 P, Rec. p. 101130, poim 43).

A& U'appui de ses conelusions le cequéront mvaque wois moyens, liiés, premitreme. d¢
la violalionde I'amicle 17, second ahinéa, du stao, te 1'easstence d'une ermour man st
d'appréciation et d'un sbus de powvoir, deusidtmement. ¢ wne violacon du prngipe de
protectipn Ue la confiance Légiline ¢, uoisibmement, de Lo violaioo du dewair de
sollicitme. || convicnr d'examiner 1@ premicr moyen.

Argumenes dd§ paries
Le equérant imwvogque wne srrewr de droit commise par la Commission gans son

imerprinion de Lamicle 17 wecond alinéa, du siaul $*appuyant sur Camés du Tribunal
du 19 mai 1999, Cannally/Comtussion (T-34/96 & T-16386, RecFF po 1-AG3T 2l
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IT-463], il fait vilour que Lot {enciionnaice Bnéficie de la libené 0 expression dans 1=
civdre de ses obigaions siaanaiees oo que Pamiele |7, secund alinéa, d sraiur prowége
ceite Bibené. Duns Ja mesure o0 cecie disposiion prévoirait une exception 3 1a [jbend
d'eapression, les conditions permelam & refuser 1 publication devraient &ire
inlcrprétées de maniyce pestriclive,

L= requérant soutieny que, en réfusiuil la publicatin de son wee au monf g ‘o ol
publication réduicait Ja rarge de mancwsre de iostitution, 13 Commission a, J'une
(4N, Commis unt écredr nikuofests d'appréclation, on violann de I'anicle 17, sacomd
alinga, oy stamr, @8, ‘aulos part, abusé du pouyodic d'apgréciation que I confére cee
dispoginicnn

T comreste que A pubhcation du redle litgbeuy cocrsdne on tsgque d5tteinge ou de
g ion e |a maegs de maneuyee de |2 Commissoon. [ souligne que son teie sxprime
ume Ihése en viw de renforcer 1"effcacitd de I'Union dconanique et mnndaire, dans le
cadre d'un debu acodémiquee sut les conséquences dc corbe unien. Selon hor, 1] e
crivicue niclemen) i politngue 3¢ ls Commisson. niome va a 'enconre o ok posilion
officieile d2 cerig inshmieon, cele demitte reranmaissant, o plus, o'anoir adapre Jucime:
pogitoe en B Rsligee,

B owire, I Commisson aurail mangué d'expliquer cn quor &3 sharge de manzuyme
gecnt mng Dmade alors que Ie cequérant £'exprime on son pom personoe], quTel avail
deph &1 Autonsg L développer sa thdss au cours d'une conférence e qu'il o eniste ucane
diverpere ou conlradwiion enire. d une par, le conteau du réswng et du plan Jézillé
sonpug D oson Supreur higrarchique en vue d'oblondr 'sutorisason de domner ladite
confdrénce el @ aulre part, celui do texie desting 3 dre publié.

Le requérant celéve, naramment, que, dsng le plban délaillé o dans le résume de la
conférence, il & tréz clairoment wndigqué 4 20n sepérieur hiérarchigue quil voulai
développer 1a ibése on faveur de politgyes donvmiques iemitodalement différenciées
fle sfinc-runing=}aux niveaox bgal ¢o pégronal . Cetle tésc comespondratt Sgalement cn
tous poins & celle exposée dans e geate [nigwux,

IT-720
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Le requérant souticnt cocare gue L3 qualité de sop texie oe peut pas £E0¢ Wse £0 Csse
er que, dans sa décision du 5 janvier 1999, 3 Commission ne sonl@ve absolument pas
un manque de quakic dudit exte pour justifier Ie ool de 18 réclamation.

La défenderesse o oppase a |'inferprétition pr Te requécant de "arcicle 1T, second
alinéa, du stabul en soubeoand gue celle Jispasinon dol foee [ue b b lomidre du paeint 131
de N'arrér ConmollyfCommuission, précild, el s [onde Sut ce print pour caneser quelle
pretiques 13 censure.

Draprés Lo uelendenesse, 5 'anicle 17, second alinde, du Aatul compons une
présomplion i laveur Je o poblication, cehe présemprion ne jooe plos lomque
publication est de a@lwee & ok en ey les incérées de 12 Communaud,

Ainsi, w2 yui ser déeisaf pour "applicarion de ladite disposilien serail 1'apprécisition
par UATEM de |g question de savodr si les ioifrés de la Comomnauté peuvent Sne s
en jeu, appréciation dang laquells ' AIPN dispaserait néceusai rement i Bbge gl i
o qui Sertl souriise sn coneedle junidictionnel ceolement enodas o "ereeur neEnifee
fcomme wue positicdl imatioonells gu Ja déformation o en Tar essennel} ow de
deloumemen & Jolvinir.

La défendoresce faic valoir que, =n Cespde, [Tinesdc 3 peoéger s celui de oc pas
fédusre 23 marge d'appréciation ag syl du «lermatorial fude-Tuning - par des ofinions g
et fomorinnnaires risguand d"étre tal interpediées o d'ere anribuées A instindion.

A ret fpamd, la défenderssse Comesie, &0 premicr licw, 12 prémisse du requéraol selon
laquelle 8 publication deil re aulecisés J&s lors qu'il o'es pas allépus que b texte en
cpuse critique |3 politigue de Uiostitulien. Eo €ffes, 1 refus de [fawarsaion de
pubication pourcait e aussi formbé sor Juuizes oeelils, conune La pogsibilicf pour la
Convnissino de garder sa newccalite sur cen@ins supsts el Seran pactical bremen Je cas
lorsquib s'agin d'un aspecl d'uoe politigoe roujours €n fvolution, commde PLhnian
deanomigue <t moofoaire, laquelle, de 1997 jusqu™d muintenant, awrait conuinud & Faire
I"ohjer de wives discossions,

-
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En deuxicme lizo, la défonderese ruppelle que Ueapression « fine-ming= 1 avguis 1z
signification d'unc paliggue Nivale volouaniste e iMECVCNGoERiSE § meils & cwrne
sur le plan lecal ou vegional pour répoodre six besaing e i férenciation specifquement
logawx perpus par les partisans de cere politique. Celleci trouverudt wne justificacon
partaca| e dang by prévencion des chocs éconoeniques sur wsrtaines rEgiomns, élant donné
que, dans lg noevea régime de 1a moaneic whigue, i des Gagieus permetan 4" amsmie
eof chocs, 3 favoir |a Auctation des aus b change. es1 @limioe.

La défemderesse souligne que cette preblémangue ve au-deld d'on sinple débal
d'eéconomistes o concerisg égalensnt 'organizatron adminisirecive o constmioneeledes
Erats. Les insditucions de 1a Communaats, © plus particulitrement Ja Conunssion, s
soraicnt abstenues die putind re posn on sur ces pains, estimant gu'ila relévent du pousoir
d arpanization inteene deg Frag membres.

La défeoderzsss cansidéee que Pebjeoif prigcipal en dermes de politique fiscale e de
paursuivee la consolidation fiscale, e qoi ssclul gue le «fine-ronings puizse e wne
aplicn imporanie de sa polivicee. En eflel, eble doute de Colits de ce wype d¢ mpeoatne
OO [ant gue composanie ovjenrs 3@ la pulilique Econombgue, du moing en dehors
d’hypohéses cxeepriannel les

En iroisiéme licu, la défenderasse sowtpent qu's] ¥ avail un rsque de confusion 2ecre o3
OpLNEONs eXpriméss par le reqisdean el 1es smnes, aoms qu'elle avain voolu resier jealoe
sur 13 question abordée dans 1y confénmes. En 'espdee, 1 Commission nrayanm pas
EnCore pris 1ung posivion officedle, oot eapression d'opioion de ls pan d'un de ses
FONCEIQRMD i FEs (NOrrdil &00e Comprise Comme avanl un caraciére el

En effer, 12 nare de g de page selon jaguelle le requéram prévend expcimer wn paint de
v pErsennel seil une précision habiluetbe ot de pure forme qui ik il gu'une valeos
wes lumilge, En wvulre, Ie roguérand seraiv chargd am osen de |3 DG de la
COnwnication, e zode gue donmer des conférences ferain panle de sa fonction. Dans
ces condinions, il serail presgue indyitable que le requeranr Saql pergu, qeetles que soienr
I prré&cavtions donl il s enbaure, COMmme un pane-fa e s éprimant une pasitian
ulticielle.
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Cete amalyse serail démondrés par |'aicle consaced 3 |3 conférente @n cluse, pant dans
la presse locale, done I titre anoonceraid ke phte cosentiel que lo requétant acibee aon
collecivingés Jogales pour 1'avenir de 1'Dlrion & qui prészaterant celui.ci eomme
L=Ecerpomiste d¢ L3 Commission eurepéies. Certes, danc 12 corps de Panicle. [e
Joumiliste nonerail que 1inlecvenanl ekpriokd une opinian «rés persoonelle- mais il
nowEermL que coue opinion cst e céseliat de 30 ans de dravail 3 3 Comaniseion.

En quatridme liey, [a délenderezce sonligne la i fférepee exismaob entre une iniecsEntion
A un coogrés el vne publication. La premidre serinl Digitve 2ors que |3 demite aurai
un caractere durable &0 e, 88 oo My, =n mesure O arreandne wn peblic aulement ples
wase. C'est cefte duférence fondamentale enire les deux types d'cepression gui femil
qu'il serait ioconcevable gue e powvair 4 appréciauon de ["AIPN soit céduic au el
ol gu'elle aurmit auturisd wne inlervention omle sur 18 suje traild par e iexe
publicr.

Elle fail valoir que le requérand o'est pas foadé 3 soutenit que e mé%amée @ e plan
datpille de la cosférence cxposend Ja méme théra que Lo wexte litigiean Diang le résume
ot 1e plan, L& cequérant se seraic imite 3 poser des questions, alors gque, d9ans le e
ligieu, il déwelopperan sa thése de manwre affiemative. La difembresie g 2renoesie
pas qu ‘il w2 de nombbeox poiote communs enite le pan deraille o b wexle 20 cals,
mais £lle cansidén que ces ressemblanves ne fon pas disparaiize les divergences, qui
deroeorent 1rds ipuvtanes, En tous élar e cauge, mEme & supposer gL le e o b
plan désaillé de [a conférence saient ideniiques quant au Food, De Tt 4" awoir auiorisé =
requérant 4 dewiker cene conférence au vo dudic plan ne signifiesnt aullement que
FAIPN 3 cOfnlis wie creeur mamibeste en refusan Pawlerisaton de 13 poklicadon du
texie pacce que les deux sitwations seraient diftérenies.

En e qui concerne la qualid du rexie, mise oo fawss par M. Eavasin dans la décision
altpiee, |3 défenderesee diclare §'abstenir d°aborder cette Guéstion o confimme gque [
réponse & |5 réclamation ne s¢ foqele pas sur wn el motd mas sur Lappreciatiom des
intéréns de Finsritution.
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A V'audience, 1o défenderesse a cncore souligné yue [es morifs de La décision Arcaquds
donvent fare anulvsés dans le coorese do |'épogue, correspondant i une phase deélicae
pour la mise en place de 1'Union wionmdaine, o0 selle-vi fiair comleside 0 ol | €t
ruisoanable de penser quil cxiswic ui risque J' assimilation entze Uopinion du requéram,
commke fooclionngire de ta Commnission, o celle de 1M insliuton clle-méme.

Apprécianion adu Trilkomg!

Bians le cadre du prégenr pioyen, Te roquérant Faic valoir, nosmament, goe, e Jui
refusant |*aurorisarion dg pubdier ¢ @t higieox, ' A1PN 8 fair wne inceprétation ¢t une
application crranées de 'arncle 17, second alinéa. du siatul.

Cetle disposition prévoit:

«Le Bonctivnnaire o doin mi pobdier ai fairg pulalier. seul ou en collabaration, un 1cace
quelconque dond 1'objed se rawache & Paonvind des Communauiés sans | aurorisanion de
I'|AIFN]. Cette sutznismiicn ne pein éteé eelugle que sila publicaion cnvisagéc esr de
nature 3 mealtre o jeu ek inctéer de Communaolés. -

5i cotte disposifion subordenne 'exeecice de |3 liberté d'expression des fonctionaires
coHmmuUnAutaices, concormant |a publicatnm dhe eates soorarachant & Vagovid ges
Communautts, & unc avangdtion de 1'AIPN, elle éeblic ofanmaing quune nellk
auratisalion oe saurait 4rre ehusle que Juns e cas 0 wne elle publication serar de
narure & mende =n jew ek ot fs ded Commonaules.

A cel égard. il convient de rappeler gue 1 liberté d"sxpression, consacrée & Maricle 1)
de |2 conyenlion de sauvegarde des dronls de I'bomme et des |ikertés ondameniiles du
4 novembre LRIQ, fail panie des droils [ondamentaux qui, selon une jurigposdence
conswance, réalfinmd: par e préanbule de 'Acte unique curnpgen e par anicle F,
paragraphe 2. a0 vaand sur 1 Uhden europémoe (deveno. apres medi fconion, amticle &,
paragraphe 2, TIR), som poonegeés dams 1 ocd e ju ridigque crmumisnaunai e e donl jouissenl,
e pamiculier, les  fonglionndites  commonauceires  (armées de |a Coor du
13 décernhra 1989, Chyowe &1 Traons'Commission, C-L0/ESE, Ree. p. 4285, point 16,
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du B poiller 1599 Mo Conunission, C-13592 P, Ree. p. 14335, poiot 137, ¢t
du Trabumid du 17 [éwrper 1900, B'CES, T-183/%%, RecFP p. 1-A-&T 21 11-159, paim 41,

Wéanmonas, il résulee épalement d'une junsprudeoce constante que  Ws ks
fondamencaux ne constilueot pas dec prérogalives absolues, mais pewvent comporier des
regteictions, 3 coodition que celles—i eépondenl effectivement 3 des abpeciifs d'inded
gendeal oo ne constiluent pas, au regard du but pou smvi, ne ntervenion dineguree 21
mneohérabde dans uoe socited démoceatique, qui poolerail adteinie d I subsiance mdme g
droits procégis {voir arrdas de la Cour du 5 octobre 1994, X/Commigsion, C-404592 F,
Ree. p. 4937, poinc 18, ot du Tribunal du 15 mai 1997, NiCommisson, T-2Ta/%,
RecFP p. T-A-07 en 11-289, point T3,

Examiné 3 la lumiere de ces principes. 'artacle 1T, gecond slinga, du seamir cxprime
1'idée de la nécessité permanente 0 'wn quste &pillbee enrre 12 garantie de ['exercior d'un
droir fondameneal et 1a prodection d'an abpanf égone d'imérer géndral. Cen abjecrif
et Bingi justifier wie restriction & Uexercice dun tel dron seulgmen 5i les cironnseanoes
eoncedies l'exigent e dans 1a mesure du nécessaite. D7 apris cene chspasiton, d'une par,
[ fpqelignaaire 230 sumis & 1'obligatton de demander Pavlorisanon pour puhkier on
artacle, pimis, d'aucee part, cote abligalion est ciroonscrite aua artscles o 58 racachemn
& 1'ae0ing des Communaurés, et 1 aotorisalion ne peut @re refisée que =i la publicaian
Envisagde ear de namre 3 metire en e les interdts des Commminaings..

En I'sspdce, pouc délermmner 31 la décision accaquee 3 €E prise daos le respect des r@pkes
applicables, il convienl. oml daksard, e déerminer 513 Commission a sommis v
crrcur manifesie d appréciaon en tefusan Faucorisaion de la publication de Lesle
licighcux au mowif gue celle-ci élnl de nande & rscccee en jew bes iobErEls des
Communantlés_

A oot Egard, il y o livw de pelever que, pour |°esonve], le oefus daoterizatioen de 12
pubdicalion du Lexte liligieoa es0 JordE Sir les morife £xamings Ci-apres.
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En premier licu, dans ke texic méme de 11 &&Cision acagues, il oA expase:

o[l cexte linigicux] préseme un poert de viee qui n'esl pas eelui des services de [a
COMrission, méme 5 cene demére m'a pas adoptE une politique offcielle i ge anjer

le recomnais | onpsartande O dvoir des dibats interoes qui refléren leg difiérenies opions
g paliniques domamigques. Meanmaine, arsque nous sormnd A 'excérieor il serait
sralfpinable de présenter un peinl de vie commuo [...]

Je crwing que [gs antérels de la Commumuté poureaient fee onis en pu Jorsqee la
Commssion ¢ ses fonctionnaires manifesiem des prineg de vue difémnts,

0y a licu de constater que, dans la décision auequée, "AIPM s& limie & declarer gue
les inléréds des Communaodes powraicnl éoe mis on jou loesque |2 Cononission 1 st
Fonclionnatres expricoont publiquemenn des poioos de vue différents. Celle désision
n"exipligue pis pourgqui, dans Ie cas d'espice, o danger exisacraid,

Or, dans uies secigld Jémeratique fondés sur le respecr des drgig fondunenlaus,
U'eapressicn publiyue, par wn fonclionnaire, de podnns de wwe diffgrems Jde ceun de
linstibudivo pour laqueite il iravaille o poul pas, ¢n osoa, dve Considépé: gomme Slan:
de nature & mebrs en danger =5 imdces des Comnionangs.

& 1"Evidemce, 1'ulilitgd e la Lliberlé d expression est just=ment 12 posgibilics d'axpriineer
des opinong dilférenles de Lelles retenues su mivean officiel. Admewse que 13 Dilwre
dpnpression pusse @ limidée s seu] malil que |opinion en cause différe de Ja
pasition redenoe par les inditudions reviendrait & priver oo denec fondamenal de son
ohijet.

O la méme maniere, 'article 17, second alinga, du stans seran privé d'elis, puisque,
el quiil résulte de son libellg, cette disposition €rablic chaureoseat Je principe d 'vcirol de
T"eulorisation 3¢ publication o disposant cxpressément qu'ene wolle auodeialion ne poa
gtre relusée qué si la publicarion en cawse co de oamre & mewee oo gew les indrées des
Commurinigs.
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Pir consdquent, 12 différence @ opimun entre 18 rajuérant o la Commission, dans |a
mesuIe oo jl n'csr pas démoneed que I Gt de la egndre pobliqoe serait deonadure §
ettes en pel, dang los circonsiances de 1espéoe, les e C does Communaics, ne prat
pas jushlier wne vestiction & 1'exercice de 1a libend @'es prassion.

En secomed leew, conformémem aux rdpl=s applcakles. la mativation du o refus
d’gusorisalion g publicanon a éo complétée par Ta d&isicn de rejer do 13 reclamarion
{voir, pr #nalogic, anéo dw Tribunal du 12 févner (992, YnlgenTarlemem, T-52410,
Bee p 1121, poinc 36,

Dk cecee dfcizion, |l Commission affiroee:

=[. | les éventuels conflits ATintéréd @nire 1@ foncrionmaire e san iosliieiom cacmin
e puLhlicacion ne se limatent pas 3 1° hyposhise d 'une npposicion publique 3 wne pol it
de |'uncnimurion, 'intecat de celle-c1 pouvanr régicer dans [e mainden 4 oo masimuocn Je
mrpe e ranreuvre avant d'wméler uned s lion defniiye. I est clair que be Ll gue
b réclimand s'Cxprime oeremenl sl mAr ERFC sur 13 question (B savoic si 1Univ
BoOMINiqUE o monfmaire ofeessite gu nun wike podulaian werrociale des palitigees
galirmales ou fiscales e “fioe-muning' 1| cevient justement b chmpromeetoe e mionlien Je
el MArgE L8 maenvre; mEme §' i devitil présenler $0n ;i Rt CommE Erant puremenl
personnelle, |'onne SaUTan exclure que le uleur. malRré oo iéserye, rapperoche 1avis
Uy funcriomndire cravaillant dane oo osecear 3 oeivi de oson insuoucion, i O€ding
précisinenl d'wne gpinion de celle-ci-

En wulre, €0 & qui conecrne 1'argument da reguérud, présend dans sa réclamilion,
selon [equigl 1a décisiopn acraquée serait injustifide oo fain que PAIFN 1"avail autorisé i
doreer 17 confdiese dom € cooteny osl repris dong | sexe lidgieos, 1a Commission,
clans La deesion portant rejer de la réclamation. déglare:

#| ..] om aucun cad, un fsumé d'uwoe page ne peal dre SgEimild & un amicle de plus de
20 pages. L'sutorisaion sur 13 base du prémugr 1 peul OCNAiCEMEN! pas SMpUCsr
autorigaiiom du seeand. Er ce principe esl 45 ouant plus vrai daos le cas de Lespioe e
des dhvergeonoes Unpomanics sont & relever éntee e réqumd dr la conférence o Te tese
d= 1'achcle -
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Iy A hiee de constater que, dans 1o réponse 3 la réclamation, |'A{PN ajowe comme
mealif de sa décision la rédociion de Iz merge de o mancekvye de la Cormmission suc e
cline-luning» qui découleraic du danger de eanfugsca &43ire [opruon da reqeécant & selle
de "imstitulion,

Ce raisonoemem ne sadrain fe acedelli,

En cticr, W réswle du dossier que. & Pépogue des fails, la Commission s'éain déja
cxprimée publiquement o shirgmenl sur & =fine-luninge, i l@Evers, polamment, des
documenes afficiels, @ cpee, du mgins en Jehoers O hypathéees exceptionnelles, cllo
doueain de L'unlicé de ce mype de mespre @0 du pecours, d&3 au nivean des Enats
membres, & des palitiques hudpécrives diseriomngires, En oulre. [ e litigiorx a €62
gcrit par um FROCOiCHLRGRCE qui noexerze Juening resposatalig e Jirection el gui
s'exprime & cre individuet. The pluz, o8 exie copncerr: Une mabére sur Jaguelle |3
Commizsion préend ne nRs Avgir dg polraque officielle. Par ailleucs, sa publication Stane
préviee dans |¢ recue] des inecrventions fades au coogrds en cause, i 5'adresse 3 wn
publicc cansrivd par des specialisies en la macidre, qui ont vraiscmdablement La
pussiiTing J et hien informes des positiaos de 1a Commission.

Dang cen caegoastances, 13 M2se de I Jeferderesse. gqui soulient que la publication du
texee hogieus porarrain eptrainer o n risyue sgnilcalil de confusien de Ja part du public
entre ["opinion Jdu requdrant € celle de Minsiibdion. pouvant réduice Ja marpe de
mangy e e elle-ci o L matiine el, aiost, e en jou les indéréts des Communautés,
nest mand festemen pas fomdée,

Fur ailleucs, inéme ™1l penl ¢xister wos différence de porée eplee one conférence o 1a
publicitioa: clu lexte de celleci, wne telle diférence ne soffirail pas, dans leg
CIrChins |l e I'#gp&c:. 3 lirrnder 1a cTainee e 13 dimioution de la marge de manmuv g
e I Conunission, A& ol ggand, i1 sulfit & rppeler. oule les démens &3 menuonnds
{VEHT Gi-cReE8uS (Mrinl 0], que B texte liligiens sapese 1a méme thess gue celle preseniée
par le regaudront [ocs de la conférence, quiavail d&ja comme titre «La méeessind d one
ekl ulaniok des politigees Scomomigees aus tiveaws local o cérional au sein de 1) nian
mungldite e "Unioo curopdennes {cThe need for local and cegiomal econoniic
Tioe-luming im tbt moostacy union of the Eoropean niane). Enoutre, 18 fic qu une &ile
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eonférence v €6 autorists par 1"ATPH confirme iabsence de risgue d& ¢onfugion e
Vgpinion du reguéramt ot celle d¢ 13 Commission. Dans ¢4 wireonsuances, la
defenderesse or saurat Sre fomdde & souncnir quielle avail une crajse rzisomnable de
oir 53 marge de manmuvTe reduie par 12 publicaton da (esle e gause.

[ résulle Qe ot 9o quj prictde que la défenderesse 3 Comitnis wne erreur mandlesle
d'appreciativn g refesam |'ancrisation de la poblication du aese lidpieux aw motil
quelle dtat de matoee & peeire on oo les intérits des Comnunaurds.

Dans celle mesure, e premier mayen du ceygeérant, ence gu'il invaque I'existenes o ung
erreur manilesie d'appréciaion, doit Sy augeeill.

Ny a done liew d'anoolzr 12 décisien anaquée, sens qu’il sl pesring dpraminer [os
AULES MSVENS ©1 arpumenls avamés par I requérand.

Sur les dépens

Ay fermes de |'anicle 87, parapraphe ¥, du réglemenn de procédung, 1ot paric qui
succombe et condamnée aun dépens 573 e concle en e sene. La défendercsse ayant
succombé, i1 ¥ # Tligw de b2 condamoer aux $épens, conformément ava conclugions du

requi rant
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Par ces midils,
LE TRIBIINAL |quateidtine ¢lianbre
déclare o1 arndic:

I} La decision de la Commission du 10 juiller 199K, refusl au reyuérund
I'aulorisation de publier le texte de la cpnlérae gu*il 5 donnée ie 20 ootobre
1997, est anntbée,

2] La Commisslon suppietiera Mesenbile des déjsens.

Tuli Moora Kamo Menpnzzi

Ainst promancg en audisnce publigoe & Cuxembourg, 1o 0 juiller 20HHE.

Le preffier le présivern
H. Tung V. Tl
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FUCHFMENT OF THE COURT
G Mlaciy 201

In Cage C-27450% T,

Uernard Conmolly, 2 farmer officin of cthe Commission of the Bunipein
Communities, vaading in Longdon, Vnireg Kingdom, tepcseneed by | Sinseelrc
and [-10 wan Cehuchten, avecars, with am addoes for seivice in Luxenbours,

appellact,

ADTEAL agaimst the judgment ol 1he Coort of Fird Inaraace of the Burapean
Comeummies SFirst Chamber) of 14 May 19%% in loned Cases T-340U6 and
1-16 3% Compolly v Comusanr |1999) ECH-50 1-4-47 and [1-4A%, sockingg o
have thar judgmem =er aade,

the oilier parcy oo the proceedings heing:

Commission of the Ewropean Commuibies, represznred by G Valaesia aml
I Currall, acting as Agents, assisted [y T2 Waelhrovek, avocat, with an a:leress
tur seevicy in Luxembsoucg,

Jebenzlant ar first mstanoe.

“Loug wps nhib vaee Eirack
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THE COURT,

composed of: G, Rodriguce [gesias, Prosident, © Gelmann, A La Peata,
M. Whatheler | Rappacrene), ¥ Skouris (FressCenes oF Chambersy, 00AD, Edwaid,
T-B Piseneker, I) fann, L. Sewvdn, R 5 hintgen and ML Colnesic, Tulges,

Avecare Gengral O Roie-Jarabn Colomer,
Cegistzar: B Grass,

having regard o ghe [epoct for the Heaing,

after hearioe wal angment foom the pacties ac ehe heaing oo 12 September

210,

aluer heaning the Chvinicn of die Advovae General an ke sitting o 1% Ocroher
ZUHED,

givee the fellowing

Jualgrment

v By anapplicasion bodged ac the Wogisicy of (he Coure of Jusnce on 240 July 1399,
Mr Connally nawglin an appeal under Anicle 4% of ke EC Seaomee af the Court
of Justice and the conzespormling provisions of the B0 a0l the TAES Starns
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el the Comer of Jusrice againar the jodgmene o the Coure of Fiest losance of
% Bay 1999 i [reinad ases T-34090 and T-145Ma Cornally @ Cinunission
“1uus] ECKASC 3-2-87 and 104573 |"Uhe annazsted judgment’, 2y which the Coar
of Firel Tnsrance dsmissed, first, bis action for annalowene of the opinivn of the
Misciplinary Toard of 7 Deconber 1993 and of e decisien of the apprincng
antharicy ut 18 Janwary 1996 cemeviog him from s post withma wichdraval of
hos catetlernent o3 recement pensice (the conreseed decigaen'y and, secencl, lvis
activn [or damages.

Leral bachgromnd

Avtice 11 ot the Regalariaas and Rules spplicab’n ro afficiads and orher secvancs
af the Eurepean Cnmeaunitis: Fthe Saff Roguladons's provildes:

‘pon otficial skabl eanow oot his duties el comduce imse it solely wirh the mteress
of the Cenmaunicics s mind: he shall ncirher seeknor take insmuctiens: boem sy
g Gk, authority, wrginusanon o persun anelsicde hus mstitutaon.

An official shall nut widwur the permission ol The appoantig anl ity acceps
Froa any goverinuent a1 From any ocher sowrce nueside che instinarion oo which he
belopgs ape honowr, decoration, [avour, gift or papment of any kind whatever,
vxevpt for services rendeved githar hefore hiv appocmment ar during i ial Ieave
fror military o ether narianal serescy wzl in eespeet af such servive.”
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Aucicle |2 af the Saff Begulaions proides:

‘Aas alficial thall abswain fioen any action and, e paricala, ey public expressiom
af apinian which tmay reflzer on his positien.

An ofhicaal wishing o engage in an owide acnvivy, whesher gainful a2 e, or o
SOy Ay Assigniment oulsnle the Cemnwounes masy abtain peomission fromn
the apnomeing aulwrity. Perosson slall be refosed i the activity o= assipmaen
5 such as toompair she alficials independencs ne o be derimental oo the worls of
ghe Communitivs.'

Tl secand pasagraph of Article 17 of tha Sl Reaolanions soces:

v nflicial shall nor, whecher alane ar popether wieh others, pubilsl or cause o
b publiehad wichay the peronssion of e sppoincing avthadsy, oy macter
ceiling weith che wirk af e Cememonrics. Poomission shall be refused rn e
where the propessd poblicaven 3 Lable o reciteclice 1l anterests of rhe
Carmingics.”
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The Facrs giving risc tn the dispure

The facts preing cwe to e dspore are ser out o the conwesiad jucgment as
oLl s:

Fa

Az the naterial nme, she amplicane, Mo Connaolly, an official nf the
Ceaguisgion in Crade AL, Step 4, weas Hesd ol Dair 3, " BR(5: National
and Comomwmeny Monetare Talicies™, in I Hrecrovase 1, “Moneoay Allirs™
in che ThirectorateGeneral T Fonnomic and Financial Aaics (D45 105

Ui thrae occasions, dating rom 1991, flr Connelly sulmteed deall anicles
celatng, respectively, mo the applicanon of munctary theonies, 1he develip.
ment 3l the Furapean dlonzrary Syscer and the mosterdsy impleacions of tlhe
whire: paprr nn the futuee of Furepe, Promissian ro auhlish che ancles,
which, vrder the second paragiaph of fancle 17 of (ke Stalf Repulatiors,
must Te abiained peiar mo pohlicarion, was cefused.

On 24 Apcl 1325, M Cosoulle applisd, under Azvicle 400 ol rthe Sraft
Rrwulativng, o thce anths’ wapaid leave o persenal groueds commen
ving on 3 Jaly 1993, stazing as the cvasons fim s applicacion 1a) to assist Lis
son durmg che school holnlays in his preparation ter Unital Eingdams
neiversily cnicanses (0w enahle his father te sposd some ime with ks
Tamily; il ro soend some dime ceflecting v naiwes of cormomic theory and
pulicy and e “reestablish acguaitins with the heevazure®. The Comenis-
sione granted] him leave by ilecizion af 2 unz 1925,
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B lereer af TR Sugus, 1925, Mr Cemnolly apolisd to 2e remseaced moche
Cnmmssion acivice &t the rod of his legve on personal prounds. The
Cmnmvisicn, by decision nf 27 Scprembor 1995, pranred than request aml
weinented hince in lis pose wizh elfect from 4 Crereber 19995,

Whelsr on leave nn personad grounds, Mre Cannaliy publeshad s book encirled
Tiaw Rorten Heaot of Duvape — The Doty Way fror kurape™ doaay withooy
LU HUE EIer PErTSsIaN,

Early in Scprembae, mare spevilically between < and 10 September Y95, a
series af arnicles conerrng che bonk was pualished i e Evrepeas and, in
particwlac the Bretisly pross,

By letter ub & September 1995, che Duweerne-Geneeal Tor Persanne] and
Adwivigoearion, an Bis capadily as appoindng wthorioe. informed e
apphcane of las decisinn oo inciare descipleaey procesdings against hime for
mivingesient of Amicles LI, 12 and ¥ of rhe Sraff Beanlanens wul, in
accorilance with Ariche B7 ol thiwe regularicens, emvited hoeytooa preliminan v
Learung.

The Fusr hearng was held an 12 Seprember 1725, The applicans than
subimdtied] 2 written sratemene indicaring thae be wanle oo angeoer sy
uesticns miless [eowas duronnl in avance of ehe specific bacaches ke wag
nblemed 1o hove commered.

Ly lerees of L3 hoatember TYYS, (ke appainting authority formed che
applicant thar che ﬂllcp;lnnns af muscondusr Tnllowed pulibcation of hic
bewalz, gerelgarion af vxizacts feom itin The Toves newspaper as well as e
staczaenTs thar ha lagl made inoan inweeview pobliched o char NEWS pape,
wirhime havig obtmneed proc permussien. The appeimting authority again

[ - Lo
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redbec] i to atterul o bearing ceganling thege manes inothe Jghe of his
aaligaciong ueder Awricles L1, 12 amd 17 of the Staff Hegulat:ens,

L0 2o Xe Seprember 1793, ac 1 second heaving, the applican vefused 1o answer
any of U questions pod W bim and [iled @ wreinen siemenr o whizh he
achwninreel thar iv was Tegrimare for o tobave publsived a weork wizhanct
seqnesning nrine peomission hecavss, when ke dul o, e wacaon unpead leave
on persinal grennds, Fe added thae ehe serialisation ol excaoes frem his
bawinkr e Ll press Tead beane docaded an by hiz pohlishers and chat some of the
scarcments oontaned - the ineerview had beeo weanalbr accibmesd e Boon,
Finallr, 8Mr Cornnlly expressed towbts ag oo the objectivity ot the disciplipaey
proceedises conmmenced zgaist B in owiew, moeahly, of sraremenrs made
abnu ki o the pess by the Cammission™ Presidenr and irs spoleespersen,
and as e wherher the conddential nacore of che proceesings was e
respected.

11 On 27 Sepember 1995, the appoining aurthoney decided, rorswanc o
Anicle $5 of 1he Soff Regulecions, o susperad M Gonpolly towm his delies
weith ¢Eect Zrom 3 Ocealier 1798 and wo withludd eoe-halt ol lis bastc salacy
tlorig the period of his suspension

12 Chy 4 {lergber 1995, the apprincing awthorice decided oo cefer _t[u: matreT tor
the Drsziplinacy Board oader Azricle 1 of Annex IX co the Staks Regulatens
“Anoex 1X')

16 On 7 December 1975, the Drscopliesty Boacd delivered ao opinion,
forarded e U apelivas an T3 Degember 17995, in which o« necremmaended
thar che disziplinary measae af rermoval frem orst sachout wizhdrawal or
reducrinn of his encicdlsment o a recrenene pension shoeold Be aopased on
| FTT{ (T
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O 9 fanuary 1926, rhe appheant was heard e che appoinmng anrhaeiey
[maseane ro the rhivd garageaph al Arvtcle 7 of Aonex 1%

By decision of 148 Jannary 1%, she appointing anchooe wmposed an rhe
applicane che disciplinary measue eefeeeead woim Acticle 86200F1 of the Staff
Fegniaciuns, namely semarval from pest woshaue wichdeaaal ar eedoetian of
his ennitlement w o elirement penson.. .

The decisien rewoving we Connaily frvn his post ser ot che Jullowiog
algnbnl al feasce;

“Whereas oo 19 bay 10 % Coennlle was appointed Head ol Uil
.03

Wherzas by virue of lus daries tde Connally las Leon cosporesilale for werer
alis, preparing and talking part i the worls of the Monzeary Crmingoe.
soneraly Pelicy Sab-Comnniee mel ¢he Committee of |[Sovernocs|,
MOMIEOCINE ManCCary ]'.-r:-lh_n:ﬁ w o orhe Bember Saees and ;||1;||}r3.||1g the
MONETACY Jmpllmtu..m of the ineplerentzoon of Euwopean ceamimic wyal
I'|'|i.'.ll1-:=!li:1|':|-' Hrmceg

Whereas Mo Coneelly has woien a senk, which was poblished ot the
hegrinming of September 1225 encitled Tiae Recten Heart af B o

Wihereas thar back Seale witly the -rlp'..'plr:-pm: Mol vears of the process
ol Loropean mkegration m the sconomic and moictary feeld and kags been
writlen by Mt Coneelly un U bagis ot the professienal exporicnce e hag
pancsd while cosrving com Ris dunes @1 the Cammssion;
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Whercas r Connelly has ned reqocsced pormission from the sppeinring
auhority wr pullste rhe honk in question in accordaney with Arcicle 17 of the
Stall Bugulangns, which is pinding oo all officials;

Whareas Mr Conenlly could eor have Baaled oo be avaace thar he would De
refused pormission on che same prounds as tose on which pennission bad
previousle beem refised i respec ol anic s i wehich he bad already vuddined
the Lleas thae turmy the care af che present beai,

Whereas Mr Connolly mentions i ahe peface to The Hortew Heort of
Europe that the idea bor the book arae after be had regquested] pecmisson ro
poblish o chapter on the EMS i another buaky he was refosed permission
and rork the view thar it would be wortlselwle roowotk op that chapter sod
make i1 iaco a boeuk i its v nigh

Wl Mr Connedly has appruved, ol bas plived an acoive ware in, the
promonon of hi: bouk, sutably praning an incerview oo The Tiomes
newspaper om 4 September 1995, anowhich dare The Times ales puoblished
eatracls om his ook, and writine an acticle Toe The Vimezs, which wras
published o Seprzmber 1925;

Whereas Mr Connally crald nor have Failed to b wwsne thae the pukblicaoon
af his ook reflected 2 persomal opiniom thar confliceed wath the policy
adopted by the Commyssien in s capaczey as an insctution <f U Feropaan
Unirny responsible far porsang a major objselive and a fandamental prelicy
chaice laid down in the Treaey on Burnpuean Unicn, namely economis and
TACNECIrY TrLH I,
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Whereas by bis condact dr Connolly has serioushy prejudiced the intecests of
the Crnrrmigies and ks damaped the age and eeputaten o Lhe
imsCiTUn;

Whereas Mr Connolly bas admitted receiving rovaloes paid to bim by his
priblishers ag conzideranion Ter the pablicaien of his hoolk;

Waricas M Connollys cemall conducy Bas cefeared o dis position g5 aa
elficial, given thae an offical s regquived w condoce himaelf solely swach che
terests of the Cornmission iz maenal;

Whereas, havinge fregoentle been refused oommzssien #upablish, s reasenallr
dhiprnr afficial af his senia<ary and wieh his iespongibilives coold nor hawe
been unmaware of che narure and graviry nf such breaches nf hos nbligarions:

W heveas, wclisregard of his durizs af gnod faich and lovalvy e che smsngiminn,
Mr Connolly at no cime advised his supeciers of hos ibention to publish che
acak i gqoestian eden Cheogh be was sl haongl, as an ellicial ow lecre i
ar e grvnels, Py bas docy of confidentialing

W hereas B Covscdly s conndugt, on aecomt ol DS gaving inenlees s
wrernechalde breacl of the mwse which the Cowmission s enccled o cxpecr
trom its officials, and, as a tomsequence, makes i impossible for any
crmpl o ment relmtionship v Lo msimtained wial dwe imstiguonien;

[+ 1a47
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By letror of 7 dazch 1996, reczived at the Secretarial-General of 1he
Commession am B March 1796, the applican sebonmonal a compheon ander
Article 021 of dhe Sl Regolations againar che Discipinary Board's
apation anad agamest e dectsioen o renove hine fion his pose

R oy apolicatien ladged ar ehe Begistey of the Conme of Twse [nstance on
I3 March 1998, ke applrcant brouwghe an action ter anouloent el the
Disciplimany Toard apiivn (Case T-345960,

Un L& ule 199 che appheant seas mformed of the decison sxpresily
digmissing his crmplaint agnnst the Tasciplinaey Broaeds apinion and rhe
decision renereing hinn fra s s,

Ty an applicatinn lodeed at che Regisery of the Court of First Insiogs on
18 Octeber 1796, dhe applicant brought a0 @ction ror aomulment of the
Disciplinere Bn_,an s oplinien ol of the decision vemazamg bim fenm lus post
and froe cdlamapges (Case T- 163594

NiGh
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A dbe heming, icowas Sormally necorded thae the ebairns and the pleas ool
teceed oo Case T-34% were reprated in cherr ennreny w Case T-16 3708
anc that, vonseguendy, the applicant was discontimung the preceedings in
Case T-396.°

The epnigsted pudpment

Relen: Uhe Court ol s dnstance, the anpellant pot forward szven (e i b i
sipport of hes claim tor anmalmen, of zhe Dueciplmary Tnord s opoen aaud (|
vimtested decision. Fies, he alleged rhar <heee kad been inegolaitios 1 <he
discipliary  proceedings. Secord. he alleged rhay the  rmasens givin were
insnfhicient and that Lhe Discaplinary Board ad ifrinpes Arecle £ of Anney 1K,
the rights of che defence il the principle of suund admnistrarioss. By his clacd,
faurzh and [iGh pleas, che applivane subsnwesd chan sheve had been infrinuenzucs
of, respectively, Articles 1L, 12 and 17 ol che 5o Begenlativis. The basis of (|2
stl ples was maniles) error of assssnwent aud beeack ol Le princple of
prapoctisnabivg Tinally, che seventle plea alleged risuse uf poveers.

Tize farst fuloa fan Jeveer proepalaritios i ihe drzerplinean v povcrednps

The epplcans complamed, dosee b, that e Disciplinary Boasd aned e
appoimting auchancy ok aceownc of maner: whieh were out deall with w the
disciplinavy pruoceedags, wanely, fiest, the complaing thas Sle Corminl s Tk
wxpressed o apinien which was incensistens wach e Commission's plicy wl

. 14y
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bringing about ecomomic and numetn y wiion and, wornd, the face char he bad
wenarren an artic'e, pohlished oo 6 Seprember 1995 iy The Tieres newspaper, 1ol
raken pact in & Lelevisinn prograiinee oo 26 Sepemhber 1995, He also complained
rhat che Disciplnacy Board bhad noc preparea a repoct on Lse case 15 1 while ani
that the Chairman of (he Toard bad vaken an active aed biased pait aooace
pruedings.,

Tue claim rhar matters ser Jealt with in e disciplinany proceedings were taken
faatg coount

In pacticular, che Qoo of Fust [nseance hed as Sl ows:

‘a4 The Craer ruse alse cejaet cthe applicanrs argument that 1he appointing
sibcrion’s epurt 1 the Cisciplimary Brard disl ool inchude e comenrs of
the book anwmg she facts complined ob Lo was limieed to ICICrCLLY B
fnrmal infragements of Arncles 11, 12 al 17 of the Sialf Regolacions, In
shat regard, it mus be obseorved cha the report inljgared, withual any
ambiguity, that the cunrenes of che lonk ac ssue, parbcular itz polemizal
rature, were aivig the Bats alleged agadnst e appleoant, o WL AT, i
paragraah 23 e seq. of ke coporg the appointing authucty considered 1l
there T heen an infringeesene ot Articl: 12 of the Stall Regalakions en rhe
grouncs that “publcadon of dhe ook o izelf reflects on Mr Coannlly's
prsician as hw has heen head ol che unit at the Carumission,,, resprnsthle for
che maters recranted i the hook" aud, “#orchesmuee, i the bool., e
Cuneiel by rakes ceriain deropatery and unsubstantiaed atracks on Caomnis-
sioners and otler members of the Commissivn’s stk in suck a way as @
redlect o hig pasacion anad wa beng the Commission into disce pur: conlrary s
lvis nbliginons pader Arncle 10" The report wenl i Tz 2 specifically
cectain starements sade by Hae appicant in Eis bouk and e annes re the
report included numerous e from it

¥ - s



L X

a4

$0

LIPS DY TH N R L | 1 [ 2

Ir follaws that, i accordanee with Avicle | of Aanes X, de appointing
aUthorres repea | appiised the applcant af 1he Zaces alleged apainse i wih
sufficient precizion fm him fue Ge in 2 posinen ro execcise Jios righss of
edenre.

That wmcevaeeeacion is alse boree gur by che dacn that, as is clead fonm the
reutes of the zpplicancs hearing before it, the Thsciplinary Board, an
several avvasiuns duving the haaniag, wade its pesinon clea wegarhog che
purpsase and conrend al his hoaols.

Fucthermare, the applicam, at his final hewing Felvre the appomnueg
authazity on P Januavy 1998, neither contended thae che Eissiplinary Boed's
opiruon was fondel on complaines adhich angly o e regacded a5 new facis
nur applied, a8 he was ennitled te do ander Aztizle 1) aof Anoex 1X, far the
dizeaplinary proveedings o be reopenel {we, o thar effeer, the judpment of
the Cmace of Fiesy nslance in Cose T-S2W93 1% « Cumrmussion J1995] EC -
SC LA 5, 43, paragraph 391,

As 1o the apphicare’s aegamen that the report sobmined ox U Disciplinary
Boase did nar reker rooche facr thar he had peblished an anicle oo
B Seprember 1995 [ac the purpose of premating lis bouk ar char he hagl
lekown pare i oa relevision broadeast on 26 Sepresnaer 1995, o aeed merely be
nared rthat, conbeacy oo e applicass cemtencion, the appoinriag authurity
lad specifically refernil o thoe faces i paragiaph 09 at the reporr

Accordingly, the (irse part of e plea ous; be pejected,”
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The Disciplinary Buazd's Falure to drawee wpa repart

[ parvicukag, the Court of Fiest Marance held as fallows: =

‘73 [n the preszoe case, the minozes of the firs) meetng af the Diiseiyxlinary Board

74

chaw that, in accordance with &imicle 3 oo Annes 1%, che Chaimbam
appaicial one of the memhers of the Beard as rappectcur to prepare a
Fy ot o Uee marler a3 a whale, Although it appears from the minoees w the
file that tli rappeicin was oot the unly member of the Disciplinacy Doand o
questivn the applhcant and the winicss ac che heacings. o cannat be infeepd
{vomn thar Face char the rapperrewr's duties were uor perbormed,

burchermare, a5 vegards the cuanplaint thar nn Tepaert v preparcd oo the
matter 13 3 whale, Arcicle 3 of Anoee U4 15 conbioe] wo Baying duen Lhe
cappanrzwrs duries and does nar prescobe any specific formalities viceang,
the way i which ther shonld be perfurmed, suslh as wherher a wuitlen repro
shevald be produced of whedher such o ceport should ke disclosed co che
parties, Cinseienchy, there G5 eeasnn why che sapprrreur should
presert s repeet orally wo 1l othes members of iz 1usciplmary Boaed. In
the present case, Lhe apploane has tailed oo caahlish thet e repert was
prasented, Tutllenmere, the applicant bas nor produced ohe slighrese evidene
ta show cither rfaar che Disciplivny Board faled o ondermakes an myguary
which was sutficiently complere and which afleodad hum all the guaranrees
wmicnded by the Staf[ Hognlabons {see Case WK 8 v Copamniseing [198a]
LCE 275, pacngraph 30, and Case T-5H00%3 ¥ v Couwrt of Tnarace [1904]
EC RS0 1-4-343, 11977, paragraph 54, or, theeelore, thar it was unalle o
adjmlicare an the meatner wich foll knuwledge of the facts, [ rhose
arcumseaneus, the applicant’s argumen musr he rejecred.

7é Crnscguendy, the thicd pace of the plea mmast b= raected
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The inappropuiace parricipation of the Chairman of the | wSplinary Deavd i che
procesdings

In paetaculan, the Coore of Fisr Ingsgae held as follows:

B2 10 the preseor casz, itas elzar roin te acoeal wording af e Digeiplinacy

B

i

Bewands opimion alual i was not necessany far iy Chairmen oo rake [t in Lhe
wone o The reasinal opinios and tear che npirinn wis opeed by 2 My
ol the leur orher membess s wose clear trom che minueas o 1he Fie thar,
whert the preceediongs wene opened, the Chaionian of the Disciplinaey Boand
confined himself ra insiveg Uwe members af tae Bume w comsder whetha
e Facts complainzd of had Lo proved aod 1 decicle on il s rity of tThe
arsziphry easere co e imposed, vhag being withon the nonmal seopr ol s
atthaviry. Uhecefaee, Uhe wpplicane cannor rensamebly plead an infngemen
ol Areicle 5 of Annes 15 moo e granml thae che Chairman af the Disciplinary
Boasd played smoactive pare w che deliberationg,

bocame ewenty iU eewst be emphasised e the Chairman of the Tissiplioacy
Goard mus be present during ses pracesdings se thae, saer atio, he can, il
necessary, vare swith Gl kuewledge of the faos so oresalve ded voes or
procedoral qrestdons.

Tiw beas char che Chairman al 1he Disaphmary Boacz) s alegee so love
emansteated pes-d-wvs che applican ¢losing the hearing a5 nag coreeborsied
by any evidenge, Comsegquencly, smee r has, mneoeer, beer newber illegynd
ow established bar the Disciplinay Board Failed U its dutr, a5 an
neggtigative body, onoaor un o nndegzendene zed impassial manoee (see, in
thar cegard, F v Cowpeisseon, paragraph 16, mul Case T-74/96 Fromes v
Coamrssecar [ 1998 BUR-SCT A 129, 0-343, pavagrapl 3905, she applicanys
avgument st e rejecre:d.
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w9 Thewefore, the launh part of the plea cannar be accepte:l”

Tha Court af Fiest hsstance therefore rejectal the fivst plea ianlaw,

The scooted pag i bare: the veagons given were poaffcint and e Disgiplinary
Buard pafringed Avtiche 7ol Aanex (X the riphrs of tha deferce and the pricciple
of sorad adwinistrtion

The appellant submiteed hat, whilc purporcing to set cor 3 foroal satnese of
reaanns, the Dmsciplinary Boands apinien aol he consted devisinn were
acrnalle vitiated by inswfficient vezwming, inasmuch as the argumenes raised by
him in his delenos remaned wransweeed- I parmicnlar, nd anseey was given W
hix vluicos Lt the second parageaph of Acticke 17 o[ 1he Staff Regalations dnes
wel apply e officials taking leave on persoual groonds, thee the APHNCITE
aurhary incocreetly inrerpooted Article 12 of the Statt Regulanons and tha
cortain stutcerenrs made by Comenizsion officials were ingenper and prejudiced
the vancorme nf the proceedings.

u The Count of Firse [nsance beld, jo pazricular, as follews:

2 Under Anicls 7 of Annex 05, the Isciplinare Board mus, after considera-
tiom ol (ke duccments submired and having regard 1o any staceseors nade
orally ar in writing Fy the afficial coneerned and by witnesses, anc also to the
results ol any aequiry undersuken, deliver a reasenel cpnlen of the
cliswiplnary measuee approgwiare o che facts compluned of,

L- 1554
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Ul Furrhermorer, it is sercled case-law thar che soaccmeac of che reasnas nn which

a decssion adversely affeczing o person s based mosc allwar che Community
Cuearrs tw cxercise their poeeer of review o5 100 {48 legaliey andd nmst provide
the peeson concemed wich che infremannn necossary to enable him o decide
whether or not the decision s weell beunded (Case C 106535 P Cosranssiosn v
fraffeo | 1997 RO T-YEI, parageapis 23; Cane C-TRIEPA 1P Connneaang v W
[19%7 ECR 1-8561, paragraph 26y and Case '|-1440%6 ¥ v Parlerereent [1955)
ECR-5C 1-AA05, [1ELY3. paeagraph 210 The qoesticon whether 1he
scatement of reasnns on sehich che measace ac ssue 15 based satsfics che
coiuieements af che Stafl Regunlacions mest be asseseecd i the Tigle not ol ot
ibs v g kot sl oF 105 comiees seal all che legal vules segularmg (e mearnee
comcerneel ¥ v Perleamiont, cwed above, paragraph 2200 Ic should he
vimphasies] ehat, alchougi the Discipleary Board ancl che appuimting
attiven ity e regaices] eoarars the facrmal and legal marrers foeming, rhe
lzaal lasis Zor thew decisioas and che consideranions whech have l=d oo taeir
idupaticm, it is ek, e, mecessoy Chat tey disewss all the Gcwal and
lzgal pounts which bave been cadscd b the person concernzd during the
proceedings Gew, by analogy, Joined Cases A3BE2 and 63782 VIVE qrd
VOO v Coupmeesseon [L234] ECR 19, paragrapks 221,

In rhe peesenr case, rhe Disciplinary Tamds cpumen specifically drew
awencian  rthe appacaec's contencion chat the fecend parapranh af
frticle 47 ol the Salt Regelvions did eet apply in las case smce e lind
brea aa leave oo persenal grannds. The reason given by rhe Diszipluary
Loard and che ARPOLILIG awthoricy toc the fact chas 4‘!'LI.I.'IC|.I: 17 did ﬂ'p:llj-' Wils
that “every official remaing Laoood [by o)™, Thae reasens Eor U applicadivn of
Avncle 12 gl ghe Sinlf Regolatians are 1Lm seaced oo che equizive legal
scandard. The Deciplinary Beard's opimion and the decisien veweying che
spplicant fron lis pose andoe vhe applivan’™s Juies, drawe aneauen to e
nateee nl e sracements made o his back and che manper in whaeh be
ensaed thar it would oe published, and coenclud: that, as = whole, the
cpplicant’s conduce adversely pellecisc o g positiomn. The opimicon amd e
clacisinen revmceeag hiow Frem his post ehws clearly establishoa hnk berwecen the
applicant’s canduct and che prohioition m Arricle 12 of the Staff Repulacons
arl set oot the essential redsons why the Disciplioary Boeand aomd U
appinting aurboeiry congidered char thar arncle had heen mtiinged. The
quescion wheeher such an assezzment s sufficwens ncails considerncion of the
merics of che case cather ehan consicdevation of e wdeguacy or olheewivw of
s grement al 1easons,
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98 As regards tac applicancs complint regazding che ack of respunse o his
argument tha: cectain stacemonts made oy menbees of the Cemmssoen
jropardisul the hnpartild cature o the proceedings against him, the
dacnimenrs hefase ehe Cowrt show thar he confined thar arsoment te a
snbmizsian e the Insciplinare Board that “this sooation call ed] e an
exceptional degrer ot vigilance and independenge o parr]™ (Annex Al
trs gl apprlicatioon., pags 171, The applicanr dres nac allepe chat, in the present
case, the hesciphinary Board faled enous debr as an ieeestigatiee bady te act
in an independanc an:l imparcial war, Conseguently, that soanplaing soeor
re et

D7 The Comct oust also reject the spplicants argamenn that che Lkiscplinacy
ool vpinden and the desson removang bom from: his post conkaim an
ansuHicient smarcmene of roasons e chat they staee thac the applicant "eoahd
rot have failed b be aware that the cublcaton ot s heesk efleved o
persins] opinion thac conflected with e poliey audapred By rhe Commission
il fapmeicy asoan insrisnrien of che Eoenpean Dnina responsille for
puraning & majnr asjecrive and a fundameneal poliey choice Tal dewn i e
Treary mn Furopean Unien, namely coonwmnee and moonetary aioe™, Tae
dispute cumcenied an ol ious weed well-knovesy dilteecne of ainion heoween
the apploa and U Conamiission rggarcmg the Yooon's aeenecacy policy
tooeder i Coemdly v Comesrission, cieed above. paraegraph 3d) and 1he baok
b qquestion. a8 is clear from the docomee s before e Ceoree 4 be palgn
expressicn of that dilfecence of opinion the spplicoer waring in parocular
thear =i zoenal thess s thar BERM rthe Frchanae Rate tdechanism] and
LU ace not enlr mzfEciene but alsa andemocratics a daeger net coly so our

wealth but to our four freedoms and, oliimzeely, oar prase™ (page 12 of rthe
horak],

%3 It should be added thas the epinicn and che decision merweving (R applican
Froy has poet consticutod the celnizsinn of the disgiphnary procecainge, che

I . 1ih%A
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details ol which wee sufficenrdy familar 7o the appacant (Dafia v
Croaissinos, paragraph S#). A es clear teem the Diesviplinery Boasd®s
opinion, the applicant kad hemself explainee a0 e hearing an 5 December
1995 1ha o ,}-*mvr:ul vy e had heen descrilong i documenes prepared
the course of Ins cunes az Fleed of Unit 1LEL 3 “contradiciens which L e
idensified in Uhe Comenission’s palici2s an coanamic and manetary mateers ™
anc thar “zince his ceingues and preposals wese Blocked By his supericers, he

e decided, grven the vital impoctange ol the manee &0 isoe and the dangere
that 1l Crommissacn's policy cormiled for cae fumeee of the Union, toomake
rhem puble®. Aichough i s reply the apphcit ot exceplion i thase
seatements o the Desiplinacy Board® apunion, icis aone the ees the case rhas
they e cleavly ermfirmad b rhe minuees nf the hearing, che conwenrs of
winch e dies oot dispure |see, spradically, pages 4w 7 of ihe wintes of Ui
learing).

Inn view of those bactors, the staznent of wasops in e Digziplanaey Baaoels
epimien aml mothe dicision eemoving the applicanc frome lus pasc cannor,
conscuency, be regarded ¢ insoffuciznc in chat regard,

Finally, 1aling arcaunr of rhe facrors soronne above, there £an e no
arowanils for ableging heeach of the primciple of sownsl achmbitistragion or uf
the rights of the defence on the Lasis thao che Disciploary Kol
condected s peeeadings on the same Jay as ehe apphcant was heard,
siee thar Tacr warher cends oo sl Usan, 1 ahe conrcay, the Buasl aceel
dilirently bronost alse v olserved tat ce Chsciplinaey Buands opmion
was Emally adepsee) fees cas alier thar boavng,.

It follows chat the plea morst b rejecied

[- 1Sy
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Tl thard plec v dares defringerneny of Avtecle T2 af the Sraid Revwlagicns

The appellant sobmiteed thar the purpose of Acticle 11 of <he Sttt Regulatioons is
nil e probibit oificiale frome receiving covaltes Toom U pablication of 1hei
wiork hot 1 engure their indepodence by prohilucing them froe akiog
u1.-=.:ru|.t|m1*~ [com pecsons cocside chetr instinocion, Moreover im cecciviog
ruvdLics, the appellant did not ake inszooccions eom any person oulside ¢l
Coamniss i,

The Court of Ficst Insrance held a5 follomes:

L

102

b that regard, 6 is clear boele Teem b apphcam™ smemens ooorbe
Drisciplinary Board and freom che deposician of bes publisher suboroeed by
the applican: at thar wne thar royaloies an che zales of hiz bouk were
actually paid to him bar bis publichen, Therefore, the applicant®s acgonenl
that cheee was na nlrmegemen ol Anicle L1 ol the Srall Repolarions nn
the basis thar recipr of rhose rovalties did nor resuleon any persnn outsdz
has insntwnon exerosing infloence over im cannar be accepred. duch an
argument takes e aceeunt of the objectiee conditions e which the
punhiliitiom Laid dovrn Byoche seennd pacagraph of Adricle 11 af rhe Sreff
[ rgnlatinns nppevars, namely acceprance of payment of any kind from ang
pecskn owcside the institacon, witheot the perassuim of the appotmg
authaziey, The Court Beds that thecee conditeons were mel o e present
Lilsr,

The applicant canm reasonably santain thae chat insecpretation of the
secan paragriph of Article 11 ol tle Stafl Regulations eotails o bieach of
the: epha o propeery as lind down oo Acigls Tabibe Fiesr Prorgcal v the
Yuropean Coaventinn for the Protection of [ieman Rights and Nundz-
mencal Teeedems signed at Bome on 1 Fevember 1950 [hereinafeer “the

ELCHBR™.

1- 1644
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First, it shonid be observed that anothe peraeat case shese has been no
infeiogeent ol che rght na paperty, sinee the Commission has ot
conlizgaree aoy sums recerved by the apphicant by way of remend ratngn for
his Dook.

Funlermers, asording o vac case-law, the exercise of fundamenzal
vighrs, sech as the nghe e property, may be sulject o wsoicrions,
provided chac the restrictions correspensd 1o nhcectives of general ineecest
pursuct] by che Compumiry awd e nat constiouee a disproportionate and
inileaahle incerference whizh infringes vpon the very sulsomes of the
rights guaranteed] [see Case 265087 Spbedodsr v Haepizollase Gragane
[ Loy | FCI 2237, parapgraph 15 and che case-law cioeal checeing, The rules
larel dewen by Avocle 11 wb che Stalf Repulatioas, uadar which afficials
st cunduct tenselae salely witl tha aeereses of e Cammeunities m
il e o responie e che legomase concere o emsuee Lhal oflicials are
nae only wdesendene but alsy loeal es-d-eis Ui msnrotinn [see, in rhar
reparl, Case T-273094 B v Cogersaiggiony 19978 KOS [a-000 1280,
pacagrighs 125 anel 12%), an objocove whose poesuit jestilivs the slighe
inconvemence of obraining che sppuinting autharioy™ permession o
receive suEns oo sourees eolgide the nsnentinn roe wilioch the offcial
helnngs.

There w oo evidense e abal ehe pracoce which allzpedly exoseed switain
the Comrmssion nf allowing covalbies ro ke receaved oy sorvice s pooviced
vy cEficials en leave on prrsonat grovrads. Fuobeomoee, chat argumene 1z
af we relevanee iy he alsenca af any concencion thar the practicoe
gonecened apphed oo worls published wathout e grior permisscnm
provided far in Artecle 17 of the Sl Regalataes. Uhe appheant 1= noc
mamtainmi thee e thar he had recewved ary clear assurances winch
mrght have peen fam ceal grounde far expecting chat b wedmalld ooy dae
required to apply for permessicon wicles Anicle THal rhe Sralf lRegularons,

| - 1653
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114 Accocdingly, che plea roww be nepecaesl”

The ferotl plea e fawen ferfrengeoroet of Article 12 of ghe Stafl Ropadarions

The appeallet sabrmistald bt the samplaint thae be had intrameead Acicle 12 o0
the seaif chul*lrmuu was alawdid since i was in beenche nf rhe arincple of
bovedom of exoression laid cown in Acticle 1Y) of the ECHE, thar the baok at
iniLe a3 weork ot sconomic analysis and weas not contracy e th-. Intecests uf the
Cranennity, than the Carnmission misrepessonts e scape of the duge ol losaliy
and thac the alleged personal armacks inthe ook are merebs snarances af - ligheness
of sevle’ i the comezxe of an econnmee analysis.

S0 Far aw rhig plsy e Laows s cooce ened, e Cowet sl Fie losionee beld as “olloaes:

124 Accerding to sertled case-11we, the Girst paragraph of Acticle 12 0f the Statf
Fepulativns] 1s designed. j.I]']I[l.i.rI:|:|-., Lo enaure Lieal Commnceenaty ol Gcials, in
rheir comduct, present a digniticd image wlael i o keepiog with the
pacocularly correee and respectalde hehav.owr one is concled o expect
from members -;.'-f an intermational civll seovice (Cese T-1465 Wil «
Coar! of Apdiram [19%G] ECR SC [A 193, 10329, paragmph 033
|'u::|'|:i|'|.-'|h.'-e‘:| T s 1IT WOy Comanziseon, I"-”'ﬂb'-"l-?'h 127, amd Caage
T- 18386 Lo ESC[199] ECR-SC 1-A-RT, 11159, paragraph 39) 1t
tollwse, in particulas, that where msolting cemarks ace maile publicly by
an olficial, whicly aee dercioneral vt Benowee af the peesons 1a0 whon
they refer, rhat incself conssinnres a reflaccion an the afficial’s posicioo fov
the purposes of che first paragrash of Amcle B2 of che Staff Kepulacions
Marder o 2F Jannary 1397 a0 Caee C-1500%0 F Wiihums v Crere nf
Aenditees | 19YF] FOR 239 paragraph 215 Case T-14AHY WElliams v
Comrt af Aveditnes | T99 1| ECH 11293, paragraphs 7a and 80 (kercinafrer
s I, and Willianes f. pavacsaph Gan

I'- Leaatl
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M oahe presena case, the documens before (e Court and che cxreacrs whizh
the: Cemission has cared sheaw thar the haal. al jssue cunrains nomers
ageressive, driggatory and Freqoently waoling saements, wlich ane
detcimencal e che haccne ol the persens and wnscoumons o which ihey
ecfer and which have besn exmvamely well pulzlicisel, parciculaely i che
press. Conerary o the appellants contention, the staremencs cinel by the
Caminigsion, and referred ooow the appainiing autherity's reporr oo the
Eheipbinary Boadd, canael be careponised as wers inginges ad > lighmess
ol style” but must he regardec as, i vienselves, reflecting on che offioals
[iEasiticnt,

The argumenc char ulromaely peither the Discplinary Bracd oee the
Apzommiing authurity relied an che ahovemennionsd complaine when grving
reasons far ghe dumizal is widvomded. Bach of chem specilfically stated in
1l opimon ancd :nthe decmian emcving We Connally from his posr, cha
"M Commolle®s bebaviowar, raken oz a0 whale, has reflecied an ki
posiron ™. The Ry han exeracts from e ool e o expreesly cted
e he clecision remaving the applicsnt faea his pose (as <hey wee jn e
appinting wutdwecite's veporr oo e 124sciplinary Board | cannac eheecfore
Lo inrerpeered w8 meaoing aas che compluin congenting ao infiingeme
uf che tirse pacageaph ol Arich: 12 el die Soff Regalarions had Lee
dlogppardd. That is paricularly so sice the dectsion reneving e apphcan
from ks post crngtinees the cuhninarion of desciplizany poesee:lings, wids
whese derals die applicarn was sulficienchy Enmiliar and during « Lich, as
is clear T the minures inche file, the ap:plicant bad had an opprimmisy
rir grve hus viasws on be conreac ef vhe sraremenrs loone e s bool:,

Furtleery the fwse paragraph of Acticle 12 of the Staff Regolaciang
pcifivcally wets out, ws do Aedicles T8 agnl 21, e dure of lovalry
meumbent npen evey alficial fswee W v Cosondaon, pasgraph 129,
approved on anpeal by the Caural Justice's order i Gase C-25207 1M
Comsrnigsine | IDOB] COR L4871 Coanary 10 she applicant’s conrenrina,
w cannar be concholed Tvom the judgmen i Welaee | ahan that duey
arises only onder Avocle 21 al the Swabe Regnlations, swoce che Conpy of
Frear Insignce dnew astenomon in thar indgoent ooche dact chat che dury of
Loyaley constirates o Dandinental dury fwed By everye olficiad to the
wistirorion o whrch he Behongs and +e his sapenovs, 2 diny =al whh
Apvacle 21w the Scaff Regolariows 60 4 pavcticolar mamtossacion ™.
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Conscepaently, the Coure most reject che wopuonene thar che aopointing
avchoricy could eet legisimately involes, rés-a-0s the applicant, a breach ol
bis dwery of levalte an the gzeund kac tha repoce to the Disciplinary Board
ditl oot it an inlvingzanenc of Article 21 of the $1adl Regnlanons,

Sicct larly, Ve Crner st rejece the argommcns that the doge of Lloyalty does
et inenlve prcserving ehe velativnsbip of wosr herween che otbicial and his
insticugiun bot invalves vnly loyalee as regacds the Treagies. The cury of
Lavalty cequices ww gnly thar the official concernecd relrabs bom condoct
which r¢flecrs an s pecition and is deectinental v the respect due to the
insncuciin and i authentics e, [oe canmple, the judgment in Willioes
i, paragraph 72, anal Case 1229394 Vil Palocios v BEC P1930] FLUR-50
1A 297, 1893, pavagraph 43, but also that be inug conduzs himself,
parricularly iFhe 15 nf senver gracle, g mecuer that s heyond suspicion im
arder thar the relacionship of tuse begweren chat metcotion and kimself
may at all ey Le maictained (W v Commpssion, paragraph 1291 In the
presont case, oL sheald he abserved chat thy buok ot gsue, 0 addioen e
inghoding staternents which in thewselees refleered on s pusition,
publicly cxpressed, as the appoiniing scchoney has pocoeel om, the
applicant’s bandanuanial oy pasion 1o the Cenmissions poelicy, which
was his reapamsihey o impicment, namely bringing abowee coanomic anl
wmrnerry umon, an objective which i, moreaee, laid down in the Treany.

Tintha concext . s et ceasenahle e the applicant to contersl than Lhere
hies Lewn & brewch ol ihe principle of frezdom of expression, 1t is clear From
ihe casc-law om the subject that, althwugh Heedam of exoressien
constituees o fondamental sighe whicl Commumey officals also cenjoy
fase C100088 Crpows e Veaore v Covmseon [1389] ECR 4235,
perapraph 16k n is noverrheless the case thaz Acticle 12 of the Seatt
Begulaicns, o consoruzd abowve, does noe canstivnre a kav to the breedom
of cepression of chose oflivials ey anposes 1easonable linits oo he
exnerctse of chat cight in U inceresr of the seowice (F v ESC paragraph 411

Fird By, i miesr he cmphasised ther that nerpreneiaa ol e fest
paragraph af Arcicle 12 b the Sl Begulanons can be cliadlengel
om Ehe grvond ehan, i the presenr case, publcation of te Dook ol isaee

1-16u2
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et duning @ perivd of leave on pecsenal graunds, o chan regand, it is
tlear fram Acricu: 33 of the Salt Regulations thar l=ave on amsonsl
prounds conscoutzs ene of che adwinicetise siatuses which an nfficial
iy B assigosedl, weithe che resul ghar, dweng such o period, e person
concerned remnaing bowend be ahe oldipations berne by every nfficial, e
alsence uf exproess provision o the cocimny. Siace Areicle 12 of e Seaff
Regulaconz applics o all officials, withour any disnncoen based oo dbeir
stabms, the face chat che applicons was o wuch leave canner celease im
froun his chligaten: wkler that arcicle, Thar s paaticabarly se sinee an
official's concern For the rezpegt duae 1o bis pesiteen is nor confined e
particular tee at which he carmes auga specilis saslk bueis expected from
him eader wll circomstaeces O W pasageaph 880 The same 35 crue
of the dory af lawaliy which, acearding e the case-law, applies v coly in
the perfermance of specific tasks bug exiends 10 the whols celatanslop
herwreen the allicial anad che nstituton  Welfeams L pacagraph 72 and E v
CAC, pararcanh 470

Accrrdingly, the appoinueg authority weas Golly enciled ro vako e view
thar the applicanc’s hehavieue had wedlecual on Tus pasician and imvnlued
it ireemetliable breach of che orose which e Comzassion 35 enocled o
spret T i alfivials,

Ir tallowges ahat the plea ninss be cejocred.”

Th fofehy plea eor basees Dnfringenent of Avisgle 172 of the Stafi Reaolations

Taw appelliant subwcted, deter aba, char e jneerpretation of the sccond
pargtalzh of Andcle 17 wf che Seaff Regulanons on whicl e Disciplinany
Buoaril's npaunen and rhe conwested decisivn ave based 5 contrasy m che peinciple
vl frevclon of expression L down i dcvicle 19 ol e ECHR, i1 thar o leads,
theermle, e e pechibivion of any puhbcaion. Constming oo fremlom of
expressnn ars peemizaible coly in Qe excepienal coses leood e Arnicle 1Q02 of
the ECTIR, Furthermere, Arnclz 17 al (e Stall Regulalions does not apply 1o

[- 14k
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nfizials who are on leave on personal grvonds and cdhe appellant v, alany
mvenr, qustified in beheving thue oo B che case, having epard moorthe pracrce
Fralluwaead by tlie Soamenissiom, an leasa im D011

The Cour of Fiest [osance cejected Uhia pled Dar che Tollowing reasons:

147

L4#

In the present case, it s oo disputed e the -:'I[.'i'j.'ljil. ant we ahead with
publication vl i busak withuul appeypmg, for the prinr pesoission reguived
Ly the provesian cired alavee. Hiearever, the applicant, withoul expressly
rawsing an abjzceinm of dlegality to the ebect thae Uve seounc pavagraph of
Areicle 17 of the Statf Repelatioms as o while s unlawnd, suhmits thar che
Carnudssion s ineeprenation of the pogvison s comrzre o the principle of
Frovcdom of axpresgion.

Lok chian g, o6 g B2 racalled chac che vighe to freedon of sxpression
Liid dawn inAcocle 10 of the IR constitutes, as has al-vialy boge madr:
clear, a Jundamenral fzhe, the vhservacee ol whick s poasanced Sy the
Counmuity Ceots and wlnch Commonire nfficals 1lso coper {Chyeme
and Iragre v Gonnsissian, pasagraph 16, and L v B5C paragrapl 411,
Monz the less, it i= also clear from zectled case law thar hmdacoemal sagles
do not constimer an unhettercd precoganee e omar be subjecr
restrictiong, previded thin the coanicnens in faco cocrespend o obpeotives
af general pollic wcerear pursued by the Community and dee g
conzticuee, witk regard o the objectdves porsacil, 4.|I$].1l'l.:'|_ awtianare and
imrulerable intecforenee wdinch ilingis apon the very subszance of the
rights proveered Jsce Seobrdder v Harrgallanet Grosan, paragmaph 15
Cese C-404/92 [ X v Camnlssaoen [L004] ECR 147370 peaagaph 18
Caze T-176/94 K v Compnfzsioer 1935 EOR-SC 14205, 11-A21,
paragriph 335 anad N ov Craswissican, poragraph 74,
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It light of trose prisciles aod the case-law v Avdcle 12 af che Sall
Regolaricns iser parageaph 129 above amd F v EAC paragraph 411, che
sevond paragraph ol Avicle |7 of the Saff Gegulangns, as interprored by
rive decision cemoving the applican laoin his post, cannar be cegarded as
||11J'.lmlll1g an wnwozeantes restricoon on che leelom of zxoreszion of
alficials,

Firgt, it must ke emphazizsd hat the requirement thiy peonission be
phmained prior o publicaninn cooesponds co the leginmare aim L
marerial dealings wicty Bee work of dhe Commaninie, shoeuld noe undermme
their mrezeses ancd, in pacicglan ag in the pressne case, che vepatanion and
gy of one ol the insuoarions,

aecond, e secord pavapeaph al Acecly 17 of the Seafi Regalations dovs
ap consditule 4 disproprrsnate reasing nezcion o the pulhe-inteaes
alyocrive which 1he article concerned se=ks o praes),

I rkar covvection, it chowld be abszrvad an e aurset thar, conmeary o rhe
apphicanr's crnencian, iv cinnae e inferred from the secarul parageaph of
Article 17 of the Staff Regulatinns thag e rules it lays down in regpeet of
[rivr percnssivn ghesely enable the isstivotion concerned o cxoncice
orlimmzd congacshipy, Fies, umder thae peovssion, peier permizsann s
reguired only wlen che mancal chat the official wishes vy pullish, or 1o
v published, “[deals) wich che wonk ol the Cownmnines™. Secomd, i s
clear beon that provision chat there s o aboeolue pro’ubiceon o
publication, a wzasine whicle, i ieself, weould he dercimenal 1 die very
stbstance ok the pphe oo freednm af expression, On che conreary, e Bast
senzence al e second parsgraph of Ascicle |7 ol the Staff Fegulanons
sets owr cleacly fhe poineiples goverming the gan of permissien,
speciheally provuding char permission may be refused anly wlhere the
[mblication in point is Labile to neejndice rhe intonests of the Cosamunizias.
Mlorzover, such a decizion may be coneeszad under Avicles 909 ancd 91 of
the Stalf Repulanivens, se that a offivial who tzlizs che view (hat he was
scrusin] penwissivn i hresch of b Sl Regnlacioes 5 able me have
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recamrae W the lagal remedics avadable o him witle a wiew we securing
esacwe by the Cnmmwniee Coures ol the assessmenr made by e
IRECiNL ELon Cancernel.

It mmust alsa be vamshasized thar the second parageaph of Aeticle 17 f the
Stafl Magulangns is a proventive weasuze desiginl on the ane band, to
enanre thar the Communities' intergsts e nor jenpavibised, and, oo U
arher, as the Commigsion beas righely poinced out, to make i necessary
bov the isstitutian semcerned, afier publecabon ab inatenial prejudicing the
Cemmunines” intarescs, w ake disciplinary inesseces aganst an ofticial
alie has exercised hes cight of sxpression in a way that 15 mevanpalible
with s dutses,

lo the present vise. the appincing aotherice maintaiosd, o s decision
certring 1he applicane froom his post, that he ad Golesd tacomply with
thau prowsseon o1 the groods e, lest, e had nar cequested peconizs i
ooy oulrlesh his ook, second, e could now bave Gailed to be wwane thar T
woulhd b orefusal povmissdon on the same prowcls os those onowhich
prerpission il previously Deen cefused in cesposr of aecicles of similar
coment, and, finally, dis cendut Lied serivasle prejudiced the Comeno-
migies jarterests aamd had Jdiaged the mescruien's image aod cepatancn,

I 1l Ligtn of all chose consicerations, chere(oee, it cannor be inferred
i rhe decision camoving the applicaw from his pose that the hoding,
thar hz had mtrinped the ssennd paragraph of Acticle 17 ol the Sradf
Regulations wanald lave been mads even if the Canomumities” inreiesrs kac
et been peapudiced. Accordingly there s nothing e indicare chat che
scape atcribueced by che appointing auluoricy re thar pravision gies “urther
thar the 1im puetued and i theefare conrmary te she principle ol ferdam
uf expressine,

In vhose gircumstances, the plea alleging bresch of rhe nglht bo freedom ol
expressimn mast be cejected,

1- |RRG
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The argument thas she secons pmagraph of Anwl: 17 of e St
Regulatiors dues nor apply o eflicels who ane on leave an [0 0]
grounds 15 also prefovinled. As pomed onr gbewe (parsgragh 1300, ir
lallowrs from Arocle 3% of the Stafl Bepuladons diar an official on such
leave :ctapms hiz starns as an offizial thcuphut che pemod of leeee ael
theretore veratms brand by s obligarions undee che acgulaions in che
Ahsenee of express provision o che contrary, The second pauagrapl of
Aroecle 17 o the Snafl Regulacdons apples oo all alficials and does aor
draw any distincoon hased an ke stabns of che posnn corgerned
tonseaenly, the face char che applicans wis on leave on persenal gronmds
when bes bork was peblished dees noc eclease bon rwn L obligaoos
unider the sezomd paragraph ol Acticle 17 of the Soaff Kepulagions o
request prermission from the apposating swibority prior to pulheation.

Thay inderpretation 15 ger undermmed By che tzet tha, unlike che secand
parageaph ol Article 17 of the Safl Regulations, the fisst parageaph
thereod expresske peovides st an officeal conuines e e hound by fus
cuty ol confidennaliny aftes leaving o servize. An efficaal an lave on
perennal praunds s onot comparable reoan alficial whose service bas
sermmaced, a5 provided in Article 4% of the Soalf Repnladans, and whao,
theerloce, dues noc fall wighin any af te adnmwstrareve searoses lisied in
Armcle 35 af the 3alt Fegulacions.

Accarhngly, the Diggwplinary B ancl e appointing authoricy were
vight wo lind thar che applicany Fad inlvinged che second pacagiaph ol
Armcle 17 of the Staff Repgulinons.

Finally, e applicanrs 2llepanion thas a genceal pracnce existed in tlie
Carmizsinng, by virtae of which officials vn leave on personal paounds
wers det rescedd Lo reyuest prior permmssien o pahhcation, is oo way
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substant il Ty the scacemwen ciced Ly hims In chat seabaoeet, <he former
Dieveir=General of DG 1 cenlines Eimsab to saving 1hae s Cunnolly
liul vaken onpaid leave of ane vear in 1983 i ardon re werk tur a privale
Snancial ipstion and, during that peried, ke had not eonsidered ©
OUCLE5RTY TG [ rove the tesis !_1r'E.|_'|:-'|I'CI:|. |.""." Mr {_:JI:I'II'I':-”:.- tor chat
msHrnen ot even b comenent on ghent, 1t bellowes that there is o basis
far the argoment,

16 Lvngequently, the plea must be rejected.”

The sixtis plea i T smansfest orvor vl 2ssesspeee aad Dreach of e il of
e TE e A Rl T

The appeilant claimed thar the conrested devizion was vimared by a myanifess creor
ot asscsmet as e che facts and tlea ar was i beeach of he prinoiple of
properticnaloy, in that it Lail=l 1o cake sccoun ol various mimgating
circumstances.

The Conr of Firse Tnstance held as Lalloas:

a5 Ik ois sertled cosc-law chat ence the cooch ol the allegacions apsainse rhe
ubicinl las Baon cerablished, the cheice of appropriae cisciphnacy
mensnit s a marcter bor che appointing aothoaricy amd rhe Community
Cacrts may rut subs itute their own assesanent Ter rhar o tee aethurily,
save incases ] manedar crror or a misase of powers [Case 4572 De Gl
v Commeisoien [L995) FOR 543, parageaph 43, F oo Comndssno
pavagraph 39; Wiliams §, parageaph 83 and Ir v Comrostfiitos, pavigrapl
G671, It must alea he bame inming that the detecatinaren of che penebly 11z
L coapswed s based P2 cmorelenaivs appeasal byeodwe appeioring
authoticy of all the parcicular G awd cirvomstances peooliar @ each
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clividaal case, sinve Artcles 86 ro 59 af the Staff Begulaoons do et
speeily any Ted relegiorship heoween che measines prevesdesl For and rhe
vanaus seels af inlewremens and de not scace che exreng e welich che
wansteace S agerivaning ur mmgacing cirenmsbinees should affeer 13
dhivice ol penaley (Case 40585 F v Coounission [1987) BECR 545,
paragraph 2a; Withiows [, paragraph 830 and Voo Farleameie, poagraph
),

[n the present ease, iL must be fiese be pointed cur diat dhe vach of he
allegations againse che applican: has been escablislig,

Stconl, e zenalty imgnced cannot be regarded s sicher < propreniena e
o as resulinng fromw o manilesy ereer of assessment. Even thungh iz is noc
chsputed thar the appiveant had a gaod service cecond, e appuinting
anthoey was nevecibeless dolly eneclzd oo B at, having vegavil raghe
graviy of Uwe facts established ancd the applieanrs grade and responsi-
lrilwies, surh 2 lactor was oo capahle of mitgating the peaaliy e e
nnpsecl.

Furthermere, the applicancs argament thar accunne shaabd have leen
Laken of his morel Tainh wegarding whac he helioved 1 be the scrac af rhe
duies of an wilicial on leave an peronz] grounds cannar he aceepted, 1t
clear drome the case-lawr thar officials e deemed 1o know the Seff
Bepulations {Case 1= 1 2004 Defily « Copmmiesian | 1397 BOR-50 120453,
M- 1097, pacagraph 106, Joimed Coses T-U1EG, -2 1028%6 aned T-2 150
Telchind and Qe v Crunwission | 1998] FCR-SC 1-4-327, [1-947,
suregraph S wuh he resule dhar their alleged dgnovemce of sheir
elligavens cannot consritme ool faich. Thar sugumens lag even less
torce m cthe present case since the applicant has adwiresd Cee s
volleaguzs kenew ol Tis foeenion w wock o the boole ar ssoe dnring Lis
lesave omy personal arnonds, wlwreas, in lus verpoest L e appoinning
authreicy uraler Arsicle 40 of e S50l Regulations, he hal given seasons
mconnecred wnth lus hools, Given chac such staee mens are conteary 1o 1le
Ill'}l'll?Sl:r amil ceust wlhich zlamld Borcro velacicns bepeeeen thae acliminisga-
oo anc aflivials and ave meampawale with che inrepite which each
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afficial is peauirad o show (s, oo rthar eXfece, Joceed Cases 17586 and
UEGE W w Cawsal [L9HE] FOR 1291, parapraph 210, the appaining
vt hority was entithad 1 oizat the applicants argument Losermng bis
alicead gsod 1xach as antounded.

Consequenty, e plea mwst be pejecred.”

Thy soventh plog i oy shisnse of fowsrs

Finally, rhe appellant wsseired rhat there was a bidy of evidewes esrahlislung,
ik i orerers.

fo 1ejecting this plei, the Court of Fics Instance gave the Fallaina grewnds:

171

Arconling o the caseslaw, o eiisuse of powers ¢onsists n an admiines-
latjue anmharicy st U5 prawens bor 2 purpose other than tha fas which
they were conlernad nn s Thus, o decisinn may amaunt ro a misuge of
prwers unly il it appears, on the basis of objective, velevarr znd consiztens
el to have been taken bor porpeses other than thse seated W5
[, paragraphs 87 aned B¥1.

s ceeards (e <raremencs made by cerrain membees of the Gommussun
hefope commencement ot e Jisciplinary proceediugs, it need merely be
ehservrd that... those stifomencs constituted 1 more than a provisional

[ - 15877
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aasessene by e celevane members of the Commisann and aould no, in
the circumstences nof the case, adversely adfecr the proper condocr of ohe
disriplinary proceedinas.

175 MNor can the apphicancs argumenr than e Commassion shosld have
warnec i el the rigks that he was running e pablichiog his Lual be
accepred. The Cammission rightdy penris out rhat w caonas be held liakle
fur imitiatwes which che applicans hael 2aleen care to comeeal from s when
b wapested leave on pessonal groomds. Bethermone, (e araunenrs
allepony, thac chere weee inegeiazities in che discplinary proceedings aad
Wt the applicant acced e gond faith mest also Le oejected Tor due reasons
set i pgmnectiom with che fwese aod sisth pleas.

Frd A e angnacens alleping thar dee Connission changed the geneeal rules
for calendaring saliry reducricas in cases of tngpEngion, W oneed merely be
periced o char the change was not speafienlly linked oo the applisanc's
removal Zrom his pose and connat reefone consticutz peouf of tee alleped
mignge vf pumers,

175 Awcordingly, o has oo been established shat, when imposiog che
cisriplmary measece, the appainning anbceny porswel any aim ocher
chan shar nf salogoahing the inrernal arder of che Cammrile vl
servive. The seecirh plea muosr thenelore be rejecred.

The Cnwis of Fise lstence terebere epecred de plens for annelineat aoul,
conscguenchy, che clam fro damages,

Accarehgly, 1he Cours of Fivet [nstanes chacwnand the applicawen and osdered
wack af che paroes o hear iy awny coste,
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The appesl

s M Connolly claims thae che Ceurt of Justce showld:

— st asdr rhe conreszed oderens;

anrmd sa Far a3 recessary the cpineen of the Dissiphoacy Besaed;

— annuld the coneeseed decysion;

— anol vive daoisien af L2 Jely 1995 rejecring hes admonistratsive complaing

arder the Crmmission 2 pay him BEF 7 5000004 in respect of marenial
dwmage and BET 1 300 D) in respect of non-matzoial damage;

— adur rhe Commussien o pay U €osis bach of the praceadings hefore the
Court of First [stanes and ol the present proceedings.

we The Crmemission cwmtends thar the Courr of Juskve shoald;

1- 1872
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— destnise the zppeal as pastially inadisaihle and, in any event, 2y entirely
v nlaungded;

— chsrngs the clum for damapges 25 madmissible and unfonnded;

— erder Me Cnnclly 10 pay the casts in their enirety,

In hiz appeal the appellant pucs Zarward 13 prounds of appeal.

The st prownd of apje

By hiv first provnd of appead, Me Comolly complans it 1he Court of Fuese
Wstance Failed to tale account of the faer chat dorticlzs 13 aned 17 of 1he Statf
Repulavions esgallizl a sysvemn of prior censorship which s, in princple, conceaey
te Arcicle L0 ol the ECHR as inmerpreced by the Fiagean Court of o
Righits Mereimatier “she Comr of Hunein Righcs'.

Furchezmerz, rhar syziem Soes noc meorporare the sobsizncive and procedosal
satlitiens reguired by Acricle 1 ef 1lie FCHE whenewer 2 vestriction 15 impesed
il Frecdom wf eapression as sateaarded Iy i prasvision. In parnicular, i fails 1o
comply warh che recuiveiment thae any resrricrion wust puisae 3 legicmate aim,
nuesl Lt prescried byoao lepislosive orovision which makes the restricoon
frneseealrhe, must e necessary anc appopeiate te the aim passcee and st Te
amenalile v elTecyive jucicial revieve

Tl
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The appellan: alsa complans that the Cou ol First Instane: peiihor hakaced the
wteresis valeed nor ascertvned wherher the contesied deosaon was accoally
jmstilied by a pressimg sovial need. In that regard, the appellany sulsmits thar f
thar decisiom was taken i order to safeauacl the inrereszs of te instirrion and
the people alTecied by ehe briok at dssue, sher, To he elective, i1 sherold have been
acevmpanied 5y measeces designead oo prevent diswilaian of the book. Sich
mgpsrs wers oox, hewever, adopied by the Conmassaon.

The Comunission contends, as 2 prelminary pownt, that the Fase ground of app=al
shuwuld me reqected az inadmissil-le on the wround Lhar o s concerned wirh the
snelatamrive Lesality wl Uhe rules concerning peomission lad down by Arricle 17 of
the Sraft Repulations racher than with the Lot of Tirst Inseanee’s interpreea tion
rherenl. AL 0o rine durng the peoseedhngs ab fimst insrance did the sppellon
spegifically rae an objectiom of dlegality under Arricle 241 TC

Ay o e subsiance, the Suimneission conrends chat Acticls 17 coneaing all e
sitfepuads needed o mzer e eguicmencs of Arvicle L0 af che BCTIR and that,
as the e of Firse Instanee hald i pacagraphs 148 o 1584 of the concessed
iudament, it i conliosd rn mpasing reasenable limizs on beedom it publicazinn
in cases whepe the intereses of the Commomey might be adversely affecred.

T faiesitility af the grownd of appber

It is rroc chat, in his Fest peoond of appeal, the appellant appears o Tne
challenging, by ceferance to Anticle 10 al the ECHEB, the substanrive legalicy ul
the cules cancareing permizsion laid down by Armicde 17 oof thir Sraff Tepubakions,
ezven Thnoah befare the Courg of Facst Instance, As indicarcd in paragraph 147 of
che concested pudgment, he only contested the Commess.on's “tarproarion” of
the secund pasagiaph of Arvicle 17 ol the Sraff Beiulatiows as heing conlrany 1o
feeednim af cupressivm.

I 1074
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Mevertlicless, Lefwe Une Cournaf Fase lnsanee, U appellant, by reforence v the
requiremenas af Aetighe [0 ol the DR, challzngeld 1he way inwhich the secnnd
pnagrigh ef Ardcle 17 af the Sl RBegulatens was aapliol i his case. Gefare
this Lawrr, he is critictang the ceasnning of il conested Judgiment 1o justify
repretior of les plea alhping flure ro ebsecve the principle of freedom of
M PIERRI

The firsr groal of agpeal muoss cherefare e held to be adonssibile,

Srilseace

Fiest, acconding to sy bl vase lave, fumdameacal vighes Jorw an imegral g of
rhe peneral principles of law, whase obwerrance che Cowet snsuces. For i
porpose, the Lot deaves inspiranar oo e coascitutzonal wadiians comsmen
Lo the Membhaw Sres and from che guidehnes supplesl by inrernacianal meaties
frr The protection of human riphis a:owhich <he dMember Seaces have collaborared
ar 1o which they are sigoaranes. The ECHR las special LEMIhcangs an Lhat
lespece fiee, inpanticukig Cuse C-26008 KR [1991] BCR L2925, parageaph
31].

These privciples Dave, mareover, been vestated moSinicle 525 of the Tecary an
Eurapean Tnion, which prosicdes: “The Unianshall rezpect ndaneniz] viglits, as
guarancead Iy rhe Fozaguean Cunvenbion for the Bestection of uman :ghis and
Funilamental Frezdams gpre:l in lome oo 4 Movember 1950 and as they ecaulr
froemy sl constitational ceaditiens common 1o the Member Staes, s pereral
principles of Connnenity luw

A the Coan f Horun Righes has held, "Frecdemn of expression ans ol coe
ob the essential tonndations of |a democraric seciclyd, sie uf the hasic crndirians
[z iLs pregress and frn e developroene of sve e man. Sobjsct w paragraph 2 nf
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Artiele W1 [of che BCIIR), it is ssplicable not omy e “mfoemation™ or Mideas”
thar aee fovourably receved or regarchal ws inoffznaive or a. @ eacrer of
indifference, bt also 1o thase that offend . shosk nr disturbs such are she demands
al that plursham, tolerance sed oadnundedness withonr whizh chese i ne
S mecraric seciere”! (Eu Conrr Ho I Elandeside v Nnred Kmgdon judgmenc
af 7 Uecember 1974, Series A o, 24, § 49; Mnller and Qibes pocdgmen of
24 pdav THEE, Sedcs A one 133, & 33 and Yoat v Gencany pudgment of
26 Sepiernber 19U5, Secaen A o, 323, % 520

Freedom of expression may be sobyees oo the Fmiraticns secoul m Brriche 10120l
the ECHR, in et of wluch the exercise of thar reedor, ‘since o carrcs widk it
duties and responsibilivies, v beosulwect to sach formaccies, corl itiwng,
reshicoions or oemaltiss as are prescribed by law and are uecessary inoa
demacraric suerly, o The interests ab pational seanny, werriturinl eIy Or
public ssery, St the pravernon ol disander ar crime, for the pronceion of health
ar mwrals, Far the protecthon of the repucation ur cighss of cthecs, [oe pee wEMILing.
the dizclosurs of wfommacion received i confuhonee, ar For meimaining the
authority ancl impartialiry of the judiciey,

Tluw: lispiranons muss, hewsver, be interpresed esnicrively. Accordig 1, rhe
Cnwe of Homan Rights, the adectwee ‘nevessany’ invalves, foe the puaposes i+
Arncle 142, o peeccing social newd” aod, althawgh - [rlhe comaaing aees have
a vorsain margm of sppreciation in assssing wherler such @ need exisy’, th:
imterfarence mase be proporrionane o the legiioae aim purswel” sl tche
reasons adduced sy the narional autherities v justify f mest e "elevanc and
snffcient’ 1see, in paricnlaz, Mugt v Geonaee, § 38 and Wille v Liechtenstem
jndgarenk of 28 Ocrtober 1999, o 2E3%0025, 5 01 1o % &30 Furthormoru, any
[uiar tesrriccinm geyuires  patricolar censideralion (sec Wingrove v Unized
Kongdem judgeent ol 23 Movenber 19%0, Kepats of Indigwenly wnd Theorsions
19963, p, 1937, % T3 and § 00,

Furrbermore. che restricsicens must be prescribwdd By legslarive provisians whick
are worded wirk sufficient precassien vx cnable meerested partics o vegulate thuir
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concuer, taling, if nee:d e, aporopriate advice |Eor Canr H, R, Sonday Times v
Uhrieed Iinmgsdomy gulgmenr of 26 April 1379, Series & no. 30, § 49).

Ac the Conrs has culed, officals anid mber smployess of the Eurapean
Crmounirics Fajoy 1he sighe of frevdom nf expresian (e Opore md Traoe
v Conmasseesr, paragraph FS1 even i areas falhng withun ke srgpe of e
cerivitive of €l Cormmunitr msorunons. Thar Feecfoan extends to the CMUCERRIN,
arlly or i wiinng, of upisions thas dissenc e ar conffizp wil those held by
tEae e ployeoe sastnnrn.

Howezeer, it is also legacimare s demwcriie weiety bo subjec sl sereants,
cn accanal ol Leir statns, to obhgaonns snchoas ihose contained m Arocles 11
ard 12 of the Sraff Regulaticns, Suc alfiganoens ave imendod primarily co
frrenveve L resacimslir af roar which pogst eise heraesen the msnanrinn s jLs
affick’s g1 pther emplivrees.

It ws serrled shian che scupe of thase olliganons musy v v ascecting e the naore
of tle dures performed by the persen concerned oc has place in e hierarchy 150z,
tanhan elbect, Wille o Leecheoneren, § &3, 20l the opinion of che Cnanmizsian af
Huimas [gias ot report of T1 May 1884 w0 Glasenapp « Gemnany, Serics A
e 10, & p2eh

In terma af Accicle 1N21 of the EC] IR, specific rescricoinns e the exercise of e
ripzht of heedem of express.on con, in ponsiple, be justificd by che laginnnane aing
of pratecting the rigats of others. The righes @ fssuc ferr ace chose of hy
mstiuticns thar ave chargel with che vesponsililicy of caoving aut tasks w e
[rulrlic imterest. Citeeeng mose be alile wopele oo cheir doing so cfigojee |y,

Thar iz the aasanf e regobavions sewing out che dusies and responsililities of the
Fanapuan public service. So an offwml may i, by urid or wioen exprassion. ace
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im breach o lis nbligarions wnder the cegulaens, pancalacy Articles 11, 1and
17, tearards rhe wasomotion thar be is supposcd to seeve, That wreld destzoy the
velamienship of oot betwoen imsclFand tha instivation aod mace i theeeateer
micave difficult, i oo iinpessille, for the weork ol dhe mancuzinn e be carcied aue
i cooperatien vl thae nffical.

In xircisam their power of review, the Cimnwinaery Covets muse decide, Taving
veasd 1o all che corcumytane s af the case, whether a faic halance has been sue uvh
between che inclreiduals fondamental right 1 fecfom of cepressivn amd rhe
Veritmzir b comeern of rhe mecitutnon e ensie thac e officials aod agents selsecye
she ducies and responsiheitivs implice in the pectormance b their wasks,

finrhe Couce of 1lwnan Righis bas held in chat regarel, it muse *[be borne i amind|
that whenever ¢ ivil sorvane sgh e breedem of expression is 1o issus Lhe *dutes
anel respenzibilivics” veferved to in Actele HEZ) assore o gpecial spnibicance,
which srifics leaving te che natienal aochorities o certain wargin oF apprecierion
in derermining, whether 1l impugned incerfenence Bs proprrcionace to the abave
atm' {see Bur, Court Ho R Vorr v Germany, ¢ ged above; Ahmed and {rhers v
Unite] Kingdom cudgment b 2 Sepramber 1998, Riports of Jdgoesrs and
[Daininars 14958V po 2378, 8 36; and Wille v Liechremsren, cited abowve, £ 620,

-

Ihe second paragraph of Anick: 17 of the Sat? Regulanons muse be interpre
i the Light of s goweral considerazions, as was done by the Qeart of Fiysc
listirce i) paragraphs 148 to 155 ol he conrested wadzgiment.

The: second paragraph of Anicle |7 requires peomissien for poblicatien ot any
mateer dealing with the worls of the Communitizs. Frrossion may b refuscd
anly where tse proposed publicasion 3¢ lalle "o prejodice <he imesrars of che
Cownmniries'. That eventuality refesred ro o a Council regalarion in restiictee
terms, 15 @ marter tal Falls wirkan the scope of "L prarecrion of the riglts of
athers', which, accomling w Article 1012) af the BOCHR as intecproted hy che
Cowrl o Human Righes, s sech as wo usofy msericring frecdom of expression.
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Conseguen:ly, the appellants allegations that the secand paragraph of Aicle 17
nl the Seaff Regnlations does et pursue 3 legrimare aim and ehac che cestreerion
of freedom of cxpressien e nos prescibod by g legislative provision muer Be
reg el

The Tavt tliat the vestriction az issue takes che foem af prior permissien casinu
tender 10 conrany, az such, e the Tundamental right of eeedom of expression, as
the Coure of First Tnstance held moparagraph 132 af vhe comesiel juidgment.

The second pavagraph of Acicle 17 ol the Sl Regolaivns cles 7y provides thar,
i prmciples permission iz 1e be grenced, refosal I‘n:mE |:m=u| sl amiy i L-:.;l:--|;||;|gna,]
cases. bideal, in s Jar as that provition enables insutorions o refose permizsion
(73] ".-ul:lh-:l'., anel rhus poreneally ooerfeer 10 a serions exoenr wich fezedom of
expressivn, ame of the fundameneal pillas of 2 domoecanie socisdye, 4 must be
imecprered agstrictively and applied inostnct complaoce wich the requirame g
mentione:d 0 pacagraph 41 above, This, permission to publsh may be refoscd
culy wlhere publicedan 35 hahle o cause sccious harm ra ahe Comnmoicies'
I GEEa,

Foctlevmone, as cheir seope bs rescriceed oo publicacious dealing with the work ol
the Comrmunities, the rules ae designed selely to allow che mnsocwmiem o kegp
wezlf mformed af che vigws cxpreased imowriting by its wbicials o ocher
emplopees about ars werk o as o sansby celf chn 1 Yoer G ying unl chew
Chil -Irid conducting themselves writl: che wocrests of the Conumunerics in mind
and moe i a way thar weeald sdversely 1eflevt oa thedr paosition,

Romedic: again: o decision refusing permissien sre avaulaole wnder Azicle: 90
and U1 onf che Sl Kegnolgions. Thee is e s o basts Bor the appellant oo claum,
aw b oy, ther the coles i Arocle 17 af the Seaff Bogolaions oo nod amezable
e el eenive sualicnn) review, Revees of chac kied enalles the Cammunary Concts 1o
ascerrain whether whe appointiag aothecity fus eoorcised its powe: under gha
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secend pacagraph of Aricle 17 o the scaff Eegulatens wnostrict complian:s wirh
the limsitatiens e which any incerference wuch the ngl e Dieedam of cxpression
i5 slilyjec.

such rules ceflect the relscionship of qeosr which mose conse betweer, pmpling s
and emplorees, particnlasly when they discharge hoghelevel respensikclicies in the
pubslic sepvice. The way w which che roles are applied can be assessed solely 1ahe
light nf all the relevane corcumscanees awsd the inphoarions tkeceold hee te
perbarmaance of public dhacies, T that vespueck, the aclzs mees the criteria sel out in
paragraph 11 abowe [oc e accegahiling of inrerference with the cight v Teegdeam
al expressian,

It is alsn clrar from che foreing taa, when applving the seoend paagraph of
mrcicle 17 of the Scaft Resulativus, the appeinting authorey owse balanse 1l
wareous intesests al stabe wml s o4 posivoen o do so be aking aceaenr, in
parteulay ol the wravite of zhe potential prejudive 10 1l inrerezsts of the
CLmmnirak,

I the present vase, the Cowel of First Insrang: found, o parageazh 134 of 1he
comcested judgaeni, that e appoinging sochorily matnteainesd, s decsion
cenpovio the applivane fnom his post, thae he had failed o cooply wish fthe
secnnl paragraph of Anicle 17 of the S2afl Begobainrng] on che grounds thar,
Zirse, be had not reguested peemissian o pmblish his hoole, second, he could nar
have Fadicl re e awage thar e wreold be refosed permission oo (he sae grownds
s those e whick pormission had previensly been sefasal i espeer nf arocles of
sumilar conrent, and, Brally, ki somdugt bod serinwsly prepodiced the Cormmm-
nites' mberests and dammged (he ingrirerion’s amage and repotation,”

In -ulatian 1 the eoere infringsmene, che Court o Fizse Tistuce ¢ chserved first, in
pasagraph 127 of the contested jadgment, kit “the ook ac ssue comrains
aumerous ageessve, derogacore ced lregqueerly manking seatements, which are
detcmencal to the hatwoor o the presans and wnsterocions ro wkich Uy =eler and
whiel have Faen rezramely well publicised. parcalarly in e press” 'The G
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af First Insrance was thes enticled caoreaeh che conusion, o che basis af aa
awvessment which caennn ke challenged an appeal, shar ihose statemznss
romsliluleal an mfrimpemene of Acicle 12 of the Seaff R=polaninns.

The Lourt ef First Inscance Lhen relerred, in paragrapl 12% ol the conested
padgmes, et anly b M Cananlle's ligh-rimking grade bur aiso o he Facr 3l
the brak zr issne "poblicly expressed... che applicanc’s fandamental opposeion o
the Commizsim's policy, which it was his responsibaley oo wnplemzan, namelys
Lringing alwwn ecenomic and manerady unigee, an ljective which s, moragwer,
Lancl o i rhe Teegpy”

Feaafly, 1l Coeurs of Luse Instance made e clear, i paragroph 155 af che
contesred wcdpment, that it bad noc been eseahbske:d “thar i I'/|--E‘Iru_|jn||3I chat be had
rtricpetl the second paragraph of Arpcle 1X cb che Scaff Regolaions waoulil have
e pervfe even i the Commenines' merests Jiad not been prejudized™.

e bovegning obee rvatizns of the Court nf Fust lasance, laseal an the sacement
of reasuns in the preamble tarhe conwsted decision isec, i paniculag Ue filds,
sixth, nivah, tenth, tweikth and Bfezech eegials 1o that decisiens, make it clear
hat Mr Cranmnlly was dumissed noc mevzly becanse b Dl Taited eo apply for
DU pREMISLOn, comCrary oo e regquicenents of she secomd paeapral of
Arnclz 17 al he Seafl Repolanors, o Baeawss be hal expressed a2 dessennizn
vprpmecn, buc becanse b fand polslished, witheoe peemissian, material in weh be
haul severely crinicised, and even wsalus], sembers af the Cemnmessinn Al vther
siperions ol had coaclenged inndamearal asperts ab Community poheizs which
had heeo wreeren inne (ke Treasy by ghe Mamber Stes and e whose
nnplementacian the Commission had speciticnlly assigned hun che vespons:Bility
af womtributing in good farh. 1o rhose cicsiemees, be crmmirceed e
irretedialde Bocach of Une vt whico che Commission s entithal o expect
frem s officials” and, as @ resolt, g cie wmpossible frr ang 2sapslovment
relationship o be mmeatamed with he instivation” fsee the 13:h cecical 1 e
decesnon removag Mr Connelly I s posch.

Ay ro the weasures rended e prevent dwenibution af the hacl, which, the
appellant <laims, vhe Coempission should hase adepred moarder o [rrocect s
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imrerusts clfectively, suffice it te sav that the adoptien of such measures wonld noc
lyve erarared che relaciomship ol irusr becween the appellag and che msgitution
and wewld have made na dilTarence o che Bact el 3t had hecome impassilile (o
harm to continme o have any sars of epploenent relarionship wich the insiimcsn.

It Eollivws thar the Conrt of Fisst Dastanee was cnucled 1o couclude, as ir did
paragapl 156 of che contested judgriens, char the alegation of hrcach ot the
cipht tw frecdom of expression, wcsulung from the applicssion chereto wl the
secomd pacagraph of Artcle 17 of the Statf Regolaciors, was untounded.

The firet grounsd of appeal muse cheretors b2 acered.

The sevonsd grownd of appeal

Bv ks second ground of appeal, rhe appellant claims rhat the Court of First
Inscance (i paregeaph 157 of the contested pudgment] Failed te apply the scennd
parsgraph of Amicle 17 and Aruvle 3% af the Soaft Regrlaions corcecely by
linlehng thar afficials om leave on sersomal groands were alse equicsd to oblain
permssion prive tn pubhsking macenal. ke e appellant’s contention L. s
the contrary, the facr af heing on leave on persanal grownds celeases e nfficel
frown rhe requurement af conglying with che second paragiaph of Aricle 17 uf
che Scafs Kepulacions,

The appellont whse compplains thar che Court af Farsr Inseance did oot give ceasons
Lor refecting Tus affer of evidence as 46 1he practice followel in 134 11 at the
Commisson and chus infringsd 1he principle of legitioae execranons.
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In rhan aegand, paragraph 161 of the contested judgment indicares thal, 1
extablich rhe rxistence ol 9 gener:] practice wichin the Commassinn, by wirrne of
which afticials on leave an persenal grounds weere not sequired oo request prior
pecerhsaion, e appellant relied aaerely on oche face ghar in 1333 he had Geen
pranted one vens’s beave i vicer we waorle fur a prevawe financial inseitucion and
that Lhe Jurmer Durecror- Genevad af 2001 ek oar deemed i necessary 1o approve
o comment g Ll teats prepaned by him For char mscutien. Ir carwun e
concluded from thar facr alone dsag 1lie Covrr of Fizse Instaace has in any way
distartad 1l seidence adduced by e appellans.

boveover, o paently chear from the wocdiong of Article 35 of the Staff
Bulaticans U an affcial on ]L‘:w-. by persannal gromimds eloes ot Jose lis staios
as an odfcial dwing the period of e, 1le cherefore remans subject wr rhe
abligations incumbent upon cecry afhicial, onless express provisien is made oo che
S CATY,

Consequently, rhe sconnd geoonel af appead st e cejectel as manifestly
unlvunded,

The ehard ground of oyl

By ks chord ground of appeal, the apeellane complains thae the Coure of Firse
Inztance Faeled o apply the sconne pavagraph of Acticle 11 ot the Soaff
Raonlaions carrecily in that i equated vowaloes wich ceomineratien For e
purpnses af rhar peowgion.

In the Hust part of thes gronnd of apaeal, the appellane mainins chat zha
NG g wreng sice eyaltes do noc censmeare consedganen o s vices
cendered and da nor undermine an official’s inde pendence.
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Mo asserts i the seesmd part of chis groond of appeal dhan the Uourr of lase
hstanec’s wirerprenacion encails a boeach ob e gl oo properey laud down b
Arricle U nf che First Protoco] to the BECHR.

Fivtally. by the thivd pace of chis ground wt appeal, the appellan: complaias that u
pavapraph 113 of the contested judgmunt the Cemr of First Instance miszpplied
Ariizle 11 m making its applicanen subordinate to the rules ore prior permission
laid Juown in Avicle i7 of the Staff Repuiations. He sobpirs that Aroicle 11
applics indepndenchr of Arucle 17,

Sovbac s the licst e pacts of this ground of appeal are cenevrned, rhe appellant
cenlines Jneusell o weproducing the acgements and suliwizsions made bebore the
Conaer of Tirse [nstance wichout Jeveluping any specific azgumene chat ideniites
the error of law thar s said Lo vitiage the conresced jucgment,

Since he firsr own paces of the thicd groaond olappead in realine seek no moce o
a src-cxamination of the submissicns made kefore the Court of First Ingranze,
which wnder Article 51 al che EC Statote of the Court ot fustice rhe {oarr does
nat v, weisdictian 1 underiake, chey muse be rejectel a5 inadanssible [see Cage
C-AS20U% I Berpaders and (ol v Comezigason | TOMI| ECR 5291, paragrapis
AL

The: thitd part of cs groend of appeal, o3 1he Advrcate General absecved 1
paat 32 of his Opinoc. comeeros eiasnmag which the Conre ol Fiey Insrance
inclusled wnaly [vc ibe saze of compleseness o the seeowld senience of paragraph
113 oo the: gevresed judament. The Court of Fira [msance roed primcipally <hat
the zppellant had nut proved he exstence of che alleped practae ub whe:
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Carnrmssion 1o peemin oilicials on leeve on posons | prowds to recewe rovaiLies,
That 1exsaming wae 3 sofficiear apswer in law wo che appelants arpumen. 7he
complame coneerning the second scaensy ob pacagszph 103 of the conresed
padrneat musz, cheecfors, ko liedd on anr aew mo be inedieowal.

LConsequently, e Lhird grownd af appeal migse be rocered in jis vilicety as
nkanifest by madimiszsible.

The fourth grownd of appeal

The Tewrth grownd of appeai senpedses three pares.

In the Zicsr pasrg, the appellane compling dhat in parageaphs 125 wal 126 ol che
cunreseed judgment the Couct of First Insnwwe jeclf concinoe:d the i sl i live
[hase ol the divciphnary pacesdnggs and substinceed s assesment of die Jacs
for char o the diseiplinare auecity Iy aceepring sutight 2 nuaber of che
complaimes cnncmning 1he contents of che book which had been macle by the
Lpongmssion during the disciplinary proceduce, althangl neither dhe Dusciplina y
Gomre’s npueion nov che contesreel cevivion fncluded an expees stamament of
nwsons regacding e s Megeadly insiong names ol the bool, Tuicherrpure, the
rengesteal wdgment mevely ceproluced those ermwliving withaor verifioyg
wehither they wore well fronded.

In parageaph 12é of the conteseed juclament, Lhe Conre of Fiese Insinee rejucted
the pppellanc's argumenr char alimately necher e Frsciplinacy Board np 1l
appaincing anthority celisd one the allsparions shar the boak at ossue was
appresse, deragaiary and msuling, Accesling to the Court ol Fest lnsranee
Lesels Tumlies “zpecifically siwed in ehe opamion sml iy the decisian raming W
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Connwdly foon s post, thae "M Connolly’s Sehavice, raken as a whale, has
reflected on his poswion™, Thar swaremen must e read i the light oo the
appuining anthagics ceport toche Disciphoary Boacd which, o5 the Adwocate
{ienpral ohserved in point 35 ot his Opimon, includuee an appraisal, in essence
identical to thin made by che Court of Base Instanes in parapraph 125 af rhe
contstel judgment, of the sggressve, deropmiory, oven insulting, rarne ul
certam passages of the buak [ses, in marticulae, paragraphs 2% and 16 of che
aprenong wtherdy’s rapoct).

Thie H:"Pﬂ“iiﬂf 5 cherctore mistabken when be claims that tlae $nore of Fics
s tance substitubed U5 cwn Jssessmend loe rhar of the appoineing authaoriey by
frrmulating tresh allegarions agams hit

Fuathurmere, providad the cvidence has nat been misconstrugd and che weneral
principles ot lawe amd 1he rules ot procedurs inrelabon tu the burden of prond and
the cakimg wl evidence have been ehserved, Zindings of fact are s, in arinople,
sulieit o peview by the Court of Jostice in an appenl Jaee Case C-743 F Deere v
Lamerission [1998] ECK 13111, paragraph 220

The {icst part of che [ourth grownd of aspeal must therefore be rejeied.

Fv the seeonal part of This ground of appeal, Mr Connally cowplaing char che
Camart of Eirsg Instanze found in panagraph 128 of tee conceszed udgawen, thatche
bonk in quescien poblicly cxpressed “wis fundamental epposiion w o che
Cnmmissim poticy, which it owas s esponsibiity to implemend with 1he
result chat che relatioaship of trust boevwesn che appelam and his mstitatio was
destrovel,

According to the appellane, that charge was et made against hin de rhe
disciplinay proceedings, Fusthermase, @ any eaprosson of dissend From the
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realicy af o Communisy insrinicion on the pacl o aoe of its eHicials were reaaeded
a% A brewch of che o of lopaliy, Geedom of eepression as laid dowen
Article [0 ol the FCHR wooll becone meamnglese. Besdss, e Conondles
responsihahey woas nor oo unplemenr Commis<ion policy but, as stated in the
Meanlingry Tioard opinion, was ‘momconng manpcracy odicy in the Memier
frarzs and snodvsing progicss rowsaeds coonomic and monesacy oamon’.

Az o than in i sadleciest Leoote tuae the findene of the Cowre of Firse Inssaner of
wehicls che appellone coomplaas i alse, as e Comnniszion riglaly points out, to be
lound, i essenee, i the etgle cecial e the opinion of sl Dissiphnacy Goard
and am che reond recital e b cantested decision, Assessmear af the nature of Mr
Connolly’s dudes s a question af feoon which she Coon ol Jastioe caronor refe in
an appcal.

The alleged breach of the principle of ficzdom ol vapression and g restriceivas
whigh sy xcoptionedly be imposed on i are dealo wivh arc pasagraphs 37 w 64
of the prescar judpment, velaving ra 1lhe Dst ground at aproeal,

The seeand pa of the laurh ground of appeal mosr cherefove also be rejeciad,

By Lo il pace of thiv groved of appeal, the appellane asseees char in parage ph
|26 of che canresred jodpmzm che Court of Firse Instance was wrong to hald thac
che Discaplinary Beard ani the appointing sochocite bl not abandoned she:
cunpzlaint relating mooan enfraegement of Ancle LLaf eha Scaff Regolasong, singe
the Comrmisaion has acknmededgead, e its defence, thar i had decided nor o
pricezd wich vhe allzganon of lreach of sonfideialice,

levvsprac e of she migaents relivd va by che Cogamissianon this appeal — aed
i dispaies e appellanes mrepeoation eaeel ~- 0L s clear from e sroomds
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et nnr by che Coucr of First Instance iy pavageaph 124 of the contested jusdgmenr
and approved in paragraph &1 of the preseot judgment, thio meither che
Crisciplinary Boarl pe the appowong awhority abandensd he alleganon of
inleingement of Arncle 12 of che Stat? Regulations.

Therefore, che third pact af <his gzound ol appeal cannar ze wpheld.

Consenquently, che foarch ground wf appeal mose he dwouseed as bewog panly
inadmssible and partly wilvamcde].

i'he filth procend of appeal

By his Fifrh gronnd of appeal, the appellant campplaing rhas in paragzaph < of the
contesred  qudgment che Comaet ol Firar Instance hell thar the appoinieg
auchominys cepact incloded rhe conrents of che book among U Gcts complained
oft iy Uran ey espanadad ecoonmue theories whicl were ar adds wich the padicy
adapred by the Commission aodd that the Ceower rhas Faled e give the rogusae
credence to the appointing Aushannys repom, patagraph 28 of whicl eelered
sialely s eregaa v and ensuhseantared atracks’.

The appellant's ¢laim thar the Cour of Ficsc Instanee was conhized cannac be
wplezld simce in paragraph 44, having cited curlain passages Fom the apponting
authaity's reoert for the Disciplinary Boand, « conbimed feselt o szating han the
vorr contents vl U ok op issoe, in pactcular its polemical wilore, werc among
the Eaces alleged agninse che appellant

The firgh pround af appeal i therefore compleiely unfonnded.
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The sieth grownd of appeal

The siath grovnd of appeal cornprises rea pans

R 1l first part, the appzllan aecuses Lhe Court of Firse Instence of having, n
pavagraphs 07 gl 8 ob the conceseed judpraen:, lailed to pive doe credence
the dacumenrs e rhe raze by dealing wath a complunt which had net been
Ealalilishedd in ehe coosee af rhu desciplisory proceeieegs, namely char a differs nce
of ppinien b heen expressed berween b Onoaelly anel the Commsszon
regacdimg che encrodiction of ecorpamic and monecavy noan, and by eelying for
ar puipose ona quoration frem rive ook a1y jssue — in chis instance, [agen
12 — which i v appear w<he documents in the case,

I mmsl L puimaced vor, as che Cowrral Fiase lizlance did in pacagraphs 97 and 9§
cf the conreard judmment, *hat che :Ll:pcllnn:':: cigaprermend with the Commis-
siums policy was obwious, as evidenced by the passage ciced dam the Bagle, wlich
wirs manilvstly pact of ehe case-file, and that the appellanc himself gave an
explanancn ol belane (e Desviplicare Board (zee e minetes of Uhe heariog on
¥ Decemdner 159935, pnans £ a0 7,

la any evenn poaccly Factoal appraisals of Qear kind aee men subject e review by he
Conrt of Justice wan appeas.

gl sevomd pact of e $ifd geroed of appeal, e appellace mainsuns chat 1
paragraph @4 ol the contested jedgmene the Coaer of Fiese Inance wrongly
atributed e kum cerioe 2atements wlick he had om made, o the eflagy dhar;
snee his critigues and proposals were Blocke:) by Lis superiors, le had decicled,
grven e vital impoteece of the meoer ar issoc amd e chmger that tae
Commssion's pohicy entailed Ton U Tuture of che Dinon, tomeake shen gl
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The material aceuracy wf rthar searemen, which is tken verbzdm (o rhe
Drisviplimary Board™s apusion ow which tle Cower of Firse instance's aceessment i
Logd, vamor e challenmed soiely anthe hasis of 2 mere atfirmarion imsuprrc:d
by precise and coberent evidensca ra the cnntrary. As the Cowrr of Fiesc hitance
obeecved in parageaph #3 of che contesed wdgmens, that stalement s,
turthermere, senfrmed b the minues of the heanng v 5 Dreavmber 1933
jpapes & e 70, the contents of wihich were noc disputed Ly (e appellant

Consequencly, the sinl groond of appeal mwst be rejectec as parrialky
imadissible and parsially unkoended,

The scveneh pround of appeal

By s sevench goound of appeny, e Connolly dispaies rhe Loort of Frst
Insrance’s finding in paragraph 47 of the contested malgmene thac, at his hinal
hearimy, betiee the appointing avchority w9 fanoary 1996, he neither claimed
that Use Disaphnary board's vpmive was froaded on cemplainis which fugheto
e regarded as new tacts oo applied, 15 he was entitled 1 én snder Ardede 11 ol
Annex 14, ber the dweiplinery proceedings o he reapened. Accordiog o che
appellain, it is <lear from the minutes af the hearing that i the wuurse af o Tk
adviser provucded the sppointing antborire wirh the subissiong lwdged wizh che
liscyplinary Boacd. in whick he apphed foc the proceedings 1o be stayved sod for
the case ta e relened back 1o the appoiting authorice for 2 tehearing in fhe
evinL of the Brard seeking oo rely on o maceral Tweach of Aricle 12 of the Staff
Repnlarinns.

[rrespective ol whither this groond el appeal is adrwszible, the appellanrs
arpumnent dacs act, in any event, prove that paragraph 47 al the contested
judgment is vitiased by an erree of assesament. Fhat parageapl marely states tha
ar the hearimg on 9 Jaary 19496 the appellant neither convended thar rhe
wpinicn af the Discipinary Board was leunded on new complaints s appphed
‘ot the disciphnary proceedings oo be renpened. The Concl of First Instanuce’s
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finding canmot be challinged oo che basis thar the appellant peoduerd ac rhar
heacing the subimssians balged weeh the Brssiplinary Beard, o whach be
generally rrigreed lis prsimaen 1 che event of new complaints being put tereand
in the Furwre.

The weweml grone ol appeal eanar rherefroe he rejecsed.

The cighth ool af appreal

By his 2igheh geoumdd of appes?, ehe appellant clams thar in paragrzph 43 of the
cumcested judigmens 1he Conrt ol Firs Inaaoee Giled roespod adeguarcly to les
plea alleping thar gha sreond pavagraph ef Article 87 of rhe Sraff Regulaoons lad
nrr heen crmphed with in chat he hadl qut previoosly been hearcd i rebation o
tare matters, e the avicle puhlishec by The Timas newspapes oo
A Seplembin 1995 and the intervacw given o a televisinn pornalist on
2h Seprcmber 1993,

In cthar vegacd, o0 es cloar from paragraph 48 of the conreseed judgment that U
Cewrt of First Instanve inladressed 1he "avgemegar iRar vise eeporer sihaioed morhe
Prigcip iy Bamnd lid nas vefes ooorhe face chat he had publshed aoacticle on
f Seprember D993 fnr che purpose of premoting kis hools oc thae Te facd waken
part i a selewision Lroadezst oo 28 fepiembee 19997 Fuerkermears, as regards rhe
avgnents put feoweacel in swppeose af che eighth proond of appeal, i need merelr
le poinred out shar paragrazh 19 of che report o she Board specitically relos e
the facrs on whch the appellan eeles.

Euoen if the appellane’s plea ab fivet i, wliose weene wene indeset nog
partivularly clegy ba mken as meaning thar, conteazy mo che recuiramenr: of e
seeond pacageaph of Argicle 87 of the beaff lll:;.'.r,ul:lth:-ni he had noc been hieard on
the owo masers w ouustien Beture the repurt [oc $he Diseiplinacy Boand was
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drawa upy sutlioe iv o new tha i papageapl ¥ ar 1l enmgsied judgmenr rhe
Coeer of Fusc [nswonce srated thar, o lereer of L3 Seprember 1993, he
azpainting authority inrited the .1|.:-|:n:!|nnl: to iccess a hearing on che faal:&» at
pigue i the light of bis eblipations wodee Arvicbes DL 12 ad L7 al the Searl
Regielarions aend tdnar ar the heaving rn 26 bepreeal=a 19%5 he refused o answer
any of the quesoans o7 oo lim and Eled a werten stacemene, the cortents o
which are commariesd in pacapraph 14 of che concesed pudlmment. Ieowas cnly
atter Unsa seamed hearing, Usat 3 uoswy oo 9 Ocqeber 1995 1bon v aponincing
aurhreeriny decided ooceefer the raerce rorthe liszypliery Boacd aoder Artele 1 of
Annex T,

The eighth gronenal of appeal niose theretore beorejecrec] s manilestly onleonded,

The rinth ground of appesl

Bv his okl groumld af appeal, e appellam criticises the Court of Firse Instanoe
Feag sraring i margaph 74 ol vhe comresicd jndgimear thar ie was paomsaihle for
the rappocteur oo present fns repere arally oo ather memw bers of che Disciplinanr
Board and chat at sevcral points fin parasraphs 71, 84, %5 aml 101 of the
sugebsted ol groene! the Conre uhluﬂ-n_r_l that the appellac |m-c:| e preeveadedd any
[rred reecsapamr hic allegargn thar che Degeipleare Booed and i Chariman had
performed chew task inoa sopecticial and kinzed manner, despoee Bae ofters of
praok i kth hie applicatzon and ceple

Bg ramards rhe Lz thar the Digeplivny Boond did nor praduze a0 reproee, the
Court musr reiterans the fndimg made v che Coove of Firse Instanee in paragraph
e oof che comteseed puadzment char “arficle 3 of Amnex DX i contined Lo berimg
devwere Lhe rapperiours dunies amd ez pang SWLECTROE Y ¢pﬁ|.‘;ifi|.‘: forvema hrics
concorning rhe wey inwhich chey showld be parformed, snchoas wherther a writeen
repuct should he procuced or whethsr such a cepore should be disclosed oo ghe
partien,” The Court o Frst Inssance was eherelore cormect W iafer i *Chece i no
st wle the opposiew should el present his pepon eeally o the arher
members of Ui Thasciplinary Toand™.
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A eo the alleearion thar the Svare of First [nstance failad va comple weich the rules
relating o the Lurden of peoed wpad the caliing af cvidence, an alleganon incendedd
gl prregenr case e catabbish a lack of dependence and imoarciality an the part
af the Discaplinary Board, it st be peimted aul thiot, s @ geeral cule, inoorle
b salisly 4he Court a8 00 ey elaims ar ac the very lease, as 1o che need for the
Coore icselF oo taler evidence, it 15 not sudbcient mecsly toorefer b certain Tarts in
soppoee of the claim Thens o alka b= ulidoced safficienrly peecioe, objzonve
and consiscenn mdicia af chew teuck oo probability.

Tl Cawrr of Fisr lastance's appraisal of the evidence produced 1o i does naox
constitute, save wheee the sense of the evidence Do B disiooel — and
such dhsturtion has heen proved by 2 Coonolly o dus case — a pout nf L
which s subyjecr, as sach, oo eeview by che Coune of Justios (Case C-302755 P
ﬂf.f?i_‘_l:':ill_:lrrl' DY gagd Ciphors v Conues! et O onaeniss ing EI"'.C"H‘?] FOW 14775,
pacagraph 297

Conzcguently, the nernd geooed o appeeal mosc be rejecred.

The teoth prownd of appent

He his enth graond of aopeal che appellant clamne that the Cownse of Fuest
[nstance, Erse, refusecl i parageaph 129 af <he comiosied joderpent 1o goant g
applecation lor prochecrpn of 4 memacandum daeed 28 [ely 1995 oo the
caleularien af alary rednocnons in cases of suspension alchoweh tae memar-
andum wenukbd have heoped G to estalilish o e Conmzissivn Bed onsused 11s
powers and, secend, hebd it e wecrmeraadum dicd nor *speaafically concen W
Connelly™s cisimissal, wven chaegh woither of che paroes had procloced 1he
memocerdum i rhe aveceedhegs. The Court of Feest hestaoee infeineed Che rielis
of che defence aml wolasully made vse ol @ fage al which i had “speonl
ks ledie®,

- &kl
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In the absence of shivcnive, relevang pnd coosisrenr mdicia, sehich ic s far the
Couvr of Tiest Instance aione to assess, thar Cowrr was ontitled o refose the
applicativn for production of the Commistions memorandumm altering e
eergral pules for ealeulaviog salare cedosiens in cases inowhich officials are
arsprended, whech, e ceasen af i very sobjece-mateer, dud net conceen either
divmissals in grenera: orthe appellant's particnlac sicuatuen following the sweasure
cemovioys hieo broam las post,

The tench praond of appez] muse therefore be rejected 25 manitestly unfuonded,

The alzventh grownd of appel

By bus clevench ground of appeal, che appellang despinzes paragraphs U272 wo 175 of
che contested judgmene on the pround that che Court of Tiese Instance fealed wo
answer warinns arpements capable o escabhshing that the Ssopimary proceed-
nge werr vriargd byog o misose of powees, The grgamears reled pnoooneernnd
‘paradel preceedings”, ke Railure o rephy e che qucsuon crmcerniag rhe exacr
soope of the disciplinary proceedings in relacion e Aroicles 110 12 and 17 of che
SafT Regulatiung’, ‘the absence of o Jogical connection Letmeen Che poenisses and
the gomelasiens covwn: in reliioo 10 1be Jisciplinacy procecdings, rhe faer ghar
‘the Commussinn mamcained ins pleadings chac che Dusziphoacy Goard was not
cven obliged o read the concested book' and ‘the delberate and provocative
appuintinen: of the Secretacy General as Chairman of the Disaplioacy Beanl®.

[ chat regarc, i is clear from pacacraphs 171 oo 175 of the contested judgez e
thar e Court of First Tstaoce did eol regard the appellants argemenos as
‘oljocrive, twlovant and comsisien indicia® capabile of suppeiting his argumen
thar the disciplinary measues imposed cn by pursoed an aim ather chan ehat of

[ - Ihid
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sifegnarclng ke icenal order of the Cammuniry puhhe service. The granonds ser

ot 0 che contested judgment mause, in liphe of the circumstanees of t]'u:- case, be
reairded as a pooper vzsponse o the appellant’s acguments al, tlll:n'll.t-u'. 55
[erage suliciemn to amabbe the Crnno af [acrioe ca excreme mn power of ceview.

A the Acheocare Generaf obsereecd o point &1 o lis Qpiion, although vhe Coun
of Eirst Instunse i requinad to give rgagons e ais decisions, a8 nor alliged
vesprand in derml rocvery single argmmenr edvanced by ehe aopellont, pacoiculacly
if the avrment was not serbicienthr clear and previee and was e ahequanely
suppurival by evidenge. To len egeod, e appellane bas nae proved, or cvon
azsesred, rhar che argemenes caferved 1o pavagraph LIS ef this judpment seee
hase peymirements or thal they wene supparted Dy evidenra which wacodicioered
by e Caner of Fiest Tnerance, or rhae inirs assesement of char ewdence the Cnore
oi Eirst loscance coneravened e cules of procedure or geonees] lege] prinsiples
concernimg the bueden of prood or <he taking of esidews.

T use cicummziengaes, the aleventh geaued of appzal muse be cejeceed.

The vweelfily ground of appeal

B Dis twelitle gaoonel of appeal, tae appellann asseos i dwe reasomey, in
parapaph 15% of re conesowd pudgmen s lageadke fased o tha she Ceore of
First [oscance infersed o previcusly woknown fact fone one Ui was anecelain,
veliereas o properly deaven presanpivn fwvalaes an unkaeon Faee heing inleoed
fonn ane that is stz Pasthermnie, o negarive ifoeence, §'im comnoc be inferred
Fram..."s, canonT sceve as a4 hasis fo1 soond ceasonimg.

[- Iaty
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Thiz growng] vl appeal camno he paheld sioee i is based nnoan inaccwrare readsg,
raken mar af conrext, of rhe abvweementinned paragraph of che cteoesced

jutlment.

Ag rthe Advocare Gieneeal kas correcrly peinred cot in point &4 of his Opinion,
maraecaph 155 of the comreszed jndemenr amiwers che appellant® ebjectien et
the wystern of price permissivn in the second parageaph ol Avticle 17 af rhe Sraff
Regularions ancailed nnlimired consseahip corrrane o Amicle 10 of the ECOT.
The: Cowcrr anf Firat Insrance bagan hy staning in paragraph 152 chat pecmassion s
refused only excepnonally and thar eefesal may be justilic]d only whee (ke
publicatien cenceried s Jikely e prejudlive e inteeests of the Csmamumics, and
wunal o osay pacagiaph L6 han e conrgsrel decizion wis Based, amongse
other things, on che face char the appellan's Debaviour cavsed serivus prejudice w
zhe ineereses of the Comownices, and damaged the evutation avd inage ol 1he
Commnissicn, Woecoucleded fpecagph T3300en leene was nochomg v sizgest tha
the aprpellum gegohl kase een found e have infrmged the second pavagraph of
Avdcle 17 0f the Commuonues' incerests had nac Beon prejudiced, ber which
reason chere can be oo basis for soeakang of “volimited censorshipy'.

The vwelfik ool of appeal nuwet theretore be rejected as manifestly unbeoaded.

The thireenth ground of appead

iy hin rhacreenth prcod of appeal, the appellan sulwas chat s appacent Com
a reviews of hiv other groands af appeal chat the charpes asainst bim ave net Leen
proved, witl ghe cesoll chat the Gosel ol Firse Tistanie asscsano ol he
prrapreinanalivy ol the disciphoacy measuce 14 ovalid, since w15 hasec o the
Mremiss in pn*lnp,mpl' 155 of the cnnresred judgmenc that ‘the teuth of the
allegations against the appheant has been established’,

| - bl
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16 Smewe numwe af the other grounds of appeal nut faewsand Do the 2ppellane can be

upheld, Ll thirweemh srosnd of appeal mesr alses be eejecrml a5 unloumled.

As the ples fur zanulmens of the dispueed decisiom were Leld e by eirher
madmisiibe or umlownded, the Soure of First fsrance, in pacagraphs 178 and
L¥2 nf che contesred jodgment, properly cejected che appellant's claim For
cinpensatien for the maeral and nen-marecial damage allegecly ouféersd b
Fiv, sivwe that edainae wes clusely linked with tae earlior pleas. The appellant has
mas pur forwad any argonent capalle of onlerminmg rhar ceasnniag and
icondingly les claim for danages before dwe Coue of Justoe is mandesdy
inachmiasille.

The appeal muose cherelore b dimissed s oetine

i 1%

Under Acticle 6212 of the Bules of Procvdure, which s applicadle <o appeal
proceedimss pecsuaut e Arcele 108 rhereof, dee unsuccessfol pacey is o e
prleved o gy ghe costs, i Uiy hawe been applizd for in she successiul arms
leadings, Under Aveicle A af rhase Rules, in proweedings berveeen the
Comtmanine: angd e seevanls, wsdoonens ane oo beay heir own costs,
Uloweever, By vitwe of rhe secnnd paragraph of Areicle 122 of dee Roles of
Proveduce, Artwcle ®) docs noc anply 1o appeals owgln by aoffecials or arther
sezvangs al an msticutivn agaiese she lacrer Saace the appellane has been
wnstecessful s bms appeal, L st shescbore Do crdered o pay the coss.

i- 1497
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L thuse grosd s,

TIE COLnT

herebay:

1, Drisnusses the appeal;

2. Orders Mo Connully w0 pay the costs.,

Rndiagner [glosas iSulonn L Perpala
Warhelel Shaais Edweand
Puiszocher Jamn Seviin
Lchnrgen Colneza

Lrclivered in opea court i1 Luxenlwrg oo & March 2001,

E. (erass Cr.C B riguer 1glesias

Eagistriir IPeceaduat;
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FUCHFMENT OF THE COURT
G Mlaciy 201

In Cage C-27450% T,

Uernard Conmolly, 2 farmer officin of cthe Commission of the Bunipein
Communities, vaading in Longdon, Vnireg Kingdom, tepcseneed by | Sinseelrc
and [-10 wan Cehuchten, avecars, with am addoes for seivice in Luxenbours,

appellact,

ADTEAL agaimst the judgment ol 1he Coort of Fird Inaraace of the Burapean
Comeummies SFirst Chamber) of 14 May 19%% in loned Cases T-340U6 and
1-16 3% Compolly v Comusanr |1999) ECH-50 1-4-47 and [1-4A%, sockingg o
have thar judgmem =er aade,

the oilier parcy oo the proceedings heing:

Commission of the Ewropean Commuibies, represznred by G Valaesia aml
I Currall, acting as Agents, assisted [y T2 Waelhrovek, avocat, with an a:leress
tur seevicy in Luxembsoucg,

Jebenzlant ar first mstanoe.

“Loug wps nhib vaee Eirack

- 140
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THE COURT,

composed of: G, Rodriguce [gesias, Prosident, © Gelmann, A La Peata,
M. Whatheler | Rappacrene), ¥ Skouris (FressCenes oF Chambersy, 00AD, Edwaid,
T-B Piseneker, I) fann, L. Sewvdn, R 5 hintgen and ML Colnesic, Tulges,

Avecare Gengral O Roie-Jarabn Colomer,
Cegistzar: B Grass,

having regard o ghe [epoct for the Heaing,

after hearioe wal angment foom the pacties ac ehe heaing oo 12 September

210,

aluer heaning the Chvinicn of die Advovae General an ke sitting o 1% Ocroher
ZUHED,

givee the fellowing

Jualgrment

v By anapplicasion bodged ac the Wogisicy of (he Coure of Jusnce on 240 July 1399,
Mr Connally nawglin an appeal under Anicle 4% of ke EC Seaomee af the Court
of Justice and the conzespormling provisions of the B0 a0l the TAES Starns

[- Ia3n
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el the Comer of Jusrice againar the jodgmene o the Coure of Fiest losance of
% Bay 1999 i [reinad ases T-34090 and T-145Ma Cornally @ Cinunission
“1uus] ECKASC 3-2-87 and 104573 |"Uhe annazsted judgment’, 2y which the Coar
of Firel Tnsrance dsmissed, first, bis action for annalowene of the opinivn of the
Misciplinary Toard of 7 Deconber 1993 and of e decisien of the apprincng
antharicy ut 18 Janwary 1996 cemeviog him from s post withma wichdraval of
hos catetlernent o3 recement pensice (the conreseed decigaen'y and, secencl, lvis
activn [or damages.

Leral bachgromnd

Avtice 11 ot the Regalariaas and Rules spplicab’n ro afficiads and orher secvancs
af the Eurepean Cnmeaunitis: Fthe Saff Roguladons's provildes:

‘pon otficial skabl eanow oot his duties el comduce imse it solely wirh the mteress
of the Cenmaunicics s mind: he shall ncirher seeknor take insmuctiens: boem sy
g Gk, authority, wrginusanon o persun anelsicde hus mstitutaon.

An official shall nut widwur the permission ol The appoantig anl ity acceps
Froa any goverinuent a1 From any ocher sowrce nueside che instinarion oo which he
belopgs ape honowr, decoration, [avour, gift or papment of any kind whatever,
vxevpt for services rendeved githar hefore hiv appocmment ar during i ial Ieave
fror military o ether narianal serescy wzl in eespeet af such servive.”

1- 1040
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Aucicle |2 af the Saff Begulaions proides:

‘Aas alficial thall abswain fioen any action and, e paricala, ey public expressiom
af apinian which tmay reflzer on his positien.

An ofhicaal wishing o engage in an owide acnvivy, whesher gainful a2 e, or o
SOy Ay Assigniment oulsnle the Cemnwounes masy abtain peomission fromn
the apnomeing aulwrity. Perosson slall be refosed i the activity o= assipmaen
5 such as toompair she alficials independencs ne o be derimental oo the worls of
ghe Communitivs.'

Tl secand pasagraph of Article 17 of tha Sl Reaolanions soces:

v nflicial shall nor, whecher alane ar popether wieh others, pubilsl or cause o
b publiehad wichay the peronssion of e sppoincing avthadsy, oy macter
ceiling weith che wirk af e Cememonrics. Poomission shall be refused rn e
where the propessd poblicaven 3 Lable o reciteclice 1l anterests of rhe
Carmingics.”

- 164l
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The Facrs giving risc tn the dispure

The facts preing cwe to e dspore are ser out o the conwesiad jucgment as
oLl s:

Fa

Az the naterial nme, she amplicane, Mo Connaolly, an official nf the
Ceaguisgion in Crade AL, Step 4, weas Hesd ol Dair 3, " BR(5: National
and Comomwmeny Monetare Talicies™, in I Hrecrovase 1, “Moneoay Allirs™
in che ThirectorateGeneral T Fonnomic and Financial Aaics (D45 105

Ui thrae occasions, dating rom 1991, flr Connelly sulmteed deall anicles
celatng, respectively, mo the applicanon of munctary theonies, 1he develip.
ment 3l the Furapean dlonzrary Syscer and the mosterdsy impleacions of tlhe
whire: paprr nn the futuee of Furepe, Promissian ro auhlish che ancles,
which, vrder the second paragiaph of fancle 17 of (ke Stalf Repulatiors,
must Te abiained peiar mo pohlicarion, was cefused.

On 24 Apcl 1325, M Cosoulle applisd, under Azvicle 400 ol rthe Sraft
Rrwulativng, o thce anths’ wapaid leave o persenal groueds commen
ving on 3 Jaly 1993, stazing as the cvasons fim s applicacion 1a) to assist Lis
son durmg che school holnlays in his preparation ter Unital Eingdams
neiversily cnicanses (0w enahle his father te sposd some ime with ks
Tamily; il ro soend some dime ceflecting v naiwes of cormomic theory and
pulicy and e “reestablish acguaitins with the heevazure®. The Comenis-
sione granted] him leave by ilecizion af 2 unz 1925,

[- Ia4d
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B lereer af TR Sugus, 1925, Mr Cemnolly apolisd to 2e remseaced moche
Cnmmssion acivice &t the rod of his legve on personal prounds. The
Cmnmvisicn, by decision nf 27 Scprembor 1995, pranred than request aml
weinented hince in lis pose wizh elfect from 4 Crereber 19995,

Whelsr on leave nn personad grounds, Mre Cannaliy publeshad s book encirled
Tiaw Rorten Heaot of Duvape — The Doty Way fror kurape™ doaay withooy
LU HUE EIer PErTSsIaN,

Early in Scprembae, mare spevilically between < and 10 September Y95, a
series af arnicles conerrng che bonk was pualished i e Evrepeas and, in
particwlac the Bretisly pross,

By letter ub & September 1995, che Duweerne-Geneeal Tor Persanne] and
Adwivigoearion, an Bis capadily as appoindng wthorioe. informed e
apphcane of las decisinn oo inciare descipleaey procesdings against hime for
mivingesient of Amicles LI, 12 and ¥ of rhe Sraff Beanlanens wul, in
accorilance with Ariche B7 ol thiwe regularicens, emvited hoeytooa preliminan v
Learung.

The Fusr hearng was held an 12 Seprember 1725, The applicans than
subimdtied] 2 written sratemene indicaring thae be wanle oo angeoer sy
uesticns miless [eowas duronnl in avance of ehe specific bacaches ke wag
nblemed 1o hove commered.

Ly lerees of L3 hoatember TYYS, (ke appainting authority formed che
applicant thar che ﬂllcp;lnnns af muscondusr Tnllowed pulibcation of hic
bewalz, gerelgarion af vxizacts feom itin The Toves newspaper as well as e
staczaenTs thar ha lagl made inoan inweeview pobliched o char NEWS pape,
wirhime havig obtmneed proc permussien. The appeimting authority again

[ - Lo
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redbec] i to atterul o bearing ceganling thege manes inothe Jghe of his
aaligaciong ueder Awricles L1, 12 amd 17 of the Staff Hegulat:ens,

L0 2o Xe Seprember 1793, ac 1 second heaving, the applican vefused 1o answer
any of U questions pod W bim and [iled @ wreinen siemenr o whizh he
achwninreel thar iv was Tegrimare for o tobave publsived a weork wizhanct
seqnesning nrine peomission hecavss, when ke dul o, e wacaon unpead leave
on persinal grennds, Fe added thae ehe serialisation ol excaoes frem his
bawinkr e Ll press Tead beane docaded an by hiz pohlishers and chat some of the
scarcments oontaned - the ineerview had beeo weanalbr accibmesd e Boon,
Finallr, 8Mr Cornnlly expressed towbts ag oo the objectivity ot the disciplipaey
proceedises conmmenced zgaist B in owiew, moeahly, of sraremenrs made
abnu ki o the pess by the Cammission™ Presidenr and irs spoleespersen,
and as e wherher the conddential nacore of che proceesings was e
respected.

11 On 27 Sepember 1995, the appoining aurthoney decided, rorswanc o
Anicle $5 of 1he Soff Regulecions, o susperad M Gonpolly towm his delies
weith ¢Eect Zrom 3 Ocealier 1798 and wo withludd eoe-halt ol lis bastc salacy
tlorig the period of his suspension

12 Chy 4 {lergber 1995, the apprincing awthorice decided oo cefer _t[u: matreT tor
the Drsziplinacy Board oader Azricle 1 of Annex IX co the Staks Regulatens
“Anoex 1X')

16 On 7 December 1975, the Drscopliesty Boacd delivered ao opinion,
forarded e U apelivas an T3 Degember 17995, in which o« necremmaended
thar che disziplinary measae af rermoval frem orst sachout wizhdrawal or
reducrinn of his encicdlsment o a recrenene pension shoeold Be aopased on
| FTT{ (T
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O 9 fanuary 1926, rhe appheant was heard e che appoinmng anrhaeiey
[maseane ro the rhivd garageaph al Arvtcle 7 of Aonex 1%

By decision of 148 Jannary 1%, she appointing anchooe wmposed an rhe
applicane che disciplinary measue eefeeeead woim Acticle 86200F1 of the Staff
Fegniaciuns, namely semarval from pest woshaue wichdeaaal ar eedoetian of
his ennitlement w o elirement penson.. .

The decisien rewoving we Connaily frvn his post ser ot che Jullowiog
algnbnl al feasce;

“Whereas oo 19 bay 10 % Coennlle was appointed Head ol Uil
.03

Wherzas by virue of lus daries tde Connally las Leon cosporesilale for werer
alis, preparing and talking part i the worls of the Monzeary Crmingoe.
soneraly Pelicy Sab-Comnniee mel ¢he Committee of |[Sovernocs|,
MOMIEOCINE ManCCary ]'.-r:-lh_n:ﬁ w o orhe Bember Saees and ;||1;||}r3.||1g the
MONETACY Jmpllmtu..m of the ineplerentzoon of Euwopean ceamimic wyal
I'|'|i.'.ll1-:=!li:1|':|-' Hrmceg

Whereas Mo Coneelly has woien a senk, which was poblished ot the
hegrinming of September 1225 encitled Tiae Recten Heart af B o

Wihereas thar back Seale witly the -rlp'..'plr:-pm: Mol vears of the process
ol Loropean mkegration m the sconomic and moictary feeld and kags been
writlen by Mt Coneelly un U bagis ot the professienal exporicnce e hag
pancsd while cosrving com Ris dunes @1 the Cammssion;

[- Iad5
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Whercas r Connelly has ned reqocsced pormission from the sppeinring
auhority wr pullste rhe honk in question in accordaney with Arcicle 17 of the
Stall Bugulangns, which is pinding oo all officials;

Whareas Mr Conenlly could eor have Baaled oo be avaace thar he would De
refused pormission on che same prounds as tose on which pennission bad
previousle beem refised i respec ol anic s i wehich he bad already vuddined
the Lleas thae turmy the care af che present beai,

Whereas Mr Connolly mentions i ahe peface to The Hortew Heort of
Europe that the idea bor the book arae after be had regquested] pecmisson ro
poblish o chapter on the EMS i another buaky he was refosed permission
and rork the view thar it would be wortlselwle roowotk op that chapter sod
make i1 iaco a boeuk i its v nigh

Wl Mr Connedly has appruved, ol bas plived an acoive ware in, the
promonon of hi: bouk, sutably praning an incerview oo The Tiomes
newspaper om 4 September 1995, anowhich dare The Times ales puoblished
eatracls om his ook, and writine an acticle Toe The Vimezs, which wras
published o Seprzmber 1925;

Whereas Mr Connally crald nor have Failed to b wwsne thae the pukblicaoon
af his ook reflected 2 persomal opiniom thar confliceed wath the policy
adopted by the Commyssien in s capaczey as an insctution <f U Feropaan
Unirny responsible far porsang a major objselive and a fandamental prelicy
chaice laid down in the Treaey on Burnpuean Unicn, namely economis and
TACNECIrY TrLH I,
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Whereas by bis condact dr Connolly has serioushy prejudiced the intecests of
the Crnrrmigies and ks damaped the age and eeputaten o Lhe
imsCiTUn;

Whereas Mr Connolly bas admitted receiving rovaloes paid to bim by his
priblishers ag conzideranion Ter the pablicaien of his hoolk;

Waricas M Connollys cemall conducy Bas cefeared o dis position g5 aa
elficial, given thae an offical s regquived w condoce himaelf solely swach che
terests of the Cornmission iz maenal;

Whereas, havinge fregoentle been refused oommzssien #upablish, s reasenallr
dhiprnr afficial af his senia<ary and wieh his iespongibilives coold nor hawe
been unmaware of che narure and graviry nf such breaches nf hos nbligarions:

W heveas, wclisregard of his durizs af gnod faich and lovalvy e che smsngiminn,
Mr Connolly at no cime advised his supeciers of hos ibention to publish che
acak i gqoestian eden Cheogh be was sl haongl, as an ellicial ow lecre i
ar e grvnels, Py bas docy of confidentialing

W hereas B Covscdly s conndugt, on aecomt ol DS gaving inenlees s
wrernechalde breacl of the mwse which the Cowmission s enccled o cxpecr
trom its officials, and, as a tomsequence, makes i impossible for any
crmpl o ment relmtionship v Lo msimtained wial dwe imstiguonien;

[+ 1a47
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By letror of 7 dazch 1996, reczived at the Secretarial-General of 1he
Commession am B March 1796, the applican sebonmonal a compheon ander
Article 021 of dhe Sl Regolations againar che Discipinary Board's
apation anad agamest e dectsioen o renove hine fion his pose

R oy apolicatien ladged ar ehe Begistey of the Conme of Twse [nstance on
I3 March 1998, ke applrcant brouwghe an action ter anouloent el the
Disciplimany Toard apiivn (Case T-345960,

Un L& ule 199 che appheant seas mformed of the decison sxpresily
digmissing his crmplaint agnnst the Tasciplinaey Broaeds apinion and rhe
decision renereing hinn fra s s,

Ty an applicatinn lodeed at che Regisery of the Court of First Insiogs on
18 Octeber 1796, dhe applicant brought a0 @ction ror aomulment of the
Disciplinere Bn_,an s oplinien ol of the decision vemazamg bim fenm lus post
and froe cdlamapges (Case T- 163594

NiGh
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A dbe heming, icowas Sormally necorded thae the ebairns and the pleas ool
teceed oo Case T-34% were reprated in cherr ennreny w Case T-16 3708
anc that, vonseguendy, the applicant was discontimung the preceedings in
Case T-396.°

The epnigsted pudpment

Relen: Uhe Court ol s dnstance, the anpellant pot forward szven (e i b i
sipport of hes claim tor anmalmen, of zhe Dueciplmary Tnord s opoen aaud (|
vimtested decision. Fies, he alleged rhar <heee kad been inegolaitios 1 <he
discipliary  proceedings. Secord. he alleged rhay the  rmasens givin were
insnfhicient and that Lhe Discaplinary Board ad ifrinpes Arecle £ of Anney 1K,
the rights of che defence il the principle of suund admnistrarioss. By his clacd,
faurzh and [iGh pleas, che applivane subsnwesd chan sheve had been infrinuenzucs
of, respectively, Articles 1L, 12 and 17 ol che 5o Begenlativis. The basis of (|2
stl ples was maniles) error of assssnwent aud beeack ol Le princple of
prapoctisnabivg Tinally, che seventle plea alleged risuse uf poveers.

Tize farst fuloa fan Jeveer proepalaritios i ihe drzerplinean v povcrednps

The epplcans complamed, dosee b, that e Disciplinary Boasd aned e
appoimting auchancy ok aceownc of maner: whieh were out deall with w the
disciplinavy pruoceedags, wanely, fiest, the complaing thas Sle Corminl s Tk
wxpressed o apinien which was incensistens wach e Commission's plicy wl
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bringing about ecomomic and numetn y wiion and, wornd, the face char he bad
wenarren an artic'e, pohlished oo 6 Seprember 1995 iy The Tieres newspaper, 1ol
raken pact in & Lelevisinn prograiinee oo 26 Sepemhber 1995, He also complained
rhat che Disciplnacy Board bhad noc preparea a repoct on Lse case 15 1 while ani
that the Chairman of (he Toard bad vaken an active aed biased pait aooace
pruedings.,

Tue claim rhar matters ser Jealt with in e disciplinany proceedings were taken
faatg coount

In pacticular, che Qoo of Fust [nseance hed as Sl ows:

‘a4 The Craer ruse alse cejaet cthe applicanrs argument that 1he appointing
sibcrion’s epurt 1 the Cisciplimary Brard disl ool inchude e comenrs of
the book anwmg she facts complined ob Lo was limieed to ICICrCLLY B
fnrmal infragements of Arncles 11, 12 al 17 of the Sialf Regolacions, In
shat regard, it mus be obseorved cha the report inljgared, withual any
ambiguity, that the cunrenes of che lonk ac ssue, parbcular itz polemizal
rature, were aivig the Bats alleged agadnst e appleoant, o WL AT, i
paragraah 23 e seq. of ke coporg the appointing authucty considered 1l
there T heen an infringeesene ot Articl: 12 of the Stall Regalakions en rhe
grouncs that “publcadon of dhe ook o izelf reflects on Mr Coannlly's
prsician as hw has heen head ol che unit at the Carumission,,, resprnsthle for
che maters recranted i the hook" aud, “#orchesmuee, i the bool., e
Cuneiel by rakes ceriain deropatery and unsubstantiaed atracks on Caomnis-
sioners and otler members of the Commissivn’s stk in suck a way as @
redlect o hig pasacion anad wa beng the Commission into disce pur: conlrary s
lvis nbliginons pader Arncle 10" The report wenl i Tz 2 specifically
cectain starements sade by Hae appicant in Eis bouk and e annes re the
report included numerous e from it
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Ir follaws that, i accordanee with Avicle | of Aanes X, de appointing
aUthorres repea | appiised the applcant af 1he Zaces alleged apainse i wih
sufficient precizion fm him fue Ge in 2 posinen ro execcise Jios righss of
edenre.

That wmcevaeeeacion is alse boree gur by che dacn that, as is clead fonm the
reutes of the zpplicancs hearing before it, the Thsciplinary Board, an
several avvasiuns duving the haaniag, wade its pesinon clea wegarhog che
purpsase and conrend al his hoaols.

Fucthermare, the applicam, at his final hewing Felvre the appomnueg
authazity on P Januavy 1998, neither contended thae che Eissiplinary Boed's
opiruon was fondel on complaines adhich angly o e regacded a5 new facis
nur applied, a8 he was ennitled te do ander Aztizle 1) aof Anoex 1X, far the
dizeaplinary proveedings o be reopenel {we, o thar effeer, the judpment of
the Cmace of Fiesy nslance in Cose T-S2W93 1% « Cumrmussion J1995] EC -
SC LA 5, 43, paragraph 391,

As 1o the apphicare’s aegamen that the report sobmined ox U Disciplinary
Boase did nar reker rooche facr thar he had peblished an anicle oo
B Seprember 1995 [ac the purpose of premating lis bouk ar char he hagl
lekown pare i oa relevision broadeast on 26 Sepresnaer 1995, o aeed merely be
nared rthat, conbeacy oo e applicass cemtencion, the appoinriag authurity
lad specifically refernil o thoe faces i paragiaph 09 at the reporr

Accordingly, the (irse part of e plea ous; be pejected,”
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The Disciplinary Buazd's Falure to drawee wpa repart

[ parvicukag, the Court of Fiest Marance held as fallows: =

‘73 [n the preszoe case, the minozes of the firs) meetng af the Diiseiyxlinary Board

74

chaw that, in accordance with &imicle 3 oo Annes 1%, che Chaimbam
appaicial one of the memhers of the Beard as rappectcur to prepare a
Fy ot o Uee marler a3 a whale, Although it appears from the minoees w the
file that tli rappeicin was oot the unly member of the Disciplinacy Doand o
questivn the applhcant and the winicss ac che heacings. o cannat be infeepd
{vomn thar Face char the rapperrewr's duties were uor perbormed,

burchermare, a5 vegards the cuanplaint thar nn Tepaert v preparcd oo the
matter 13 3 whale, Arcicle 3 of Anoee U4 15 conbioe] wo Baying duen Lhe
cappanrzwrs duries and does nar prescobe any specific formalities viceang,
the way i which ther shonld be perfurmed, suslh as wherher a wuitlen repro
shevald be produced of whedher such o ceport should ke disclosed co che
parties, Cinseienchy, there G5 eeasnn why che sapprrreur should
presert s repeet orally wo 1l othes members of iz 1usciplmary Boaed. In
the present case, Lhe apploane has tailed oo caahlish thet e repert was
prasented, Tutllenmere, the applicant bas nor produced ohe slighrese evidene
ta show cither rfaar che Disciplivny Board faled o ondermakes an myguary
which was sutficiently complere and which afleodad hum all the guaranrees
wmicnded by the Staf[ Hognlabons {see Case WK 8 v Copamniseing [198a]
LCE 275, pacngraph 30, and Case T-5H00%3 ¥ v Couwrt of Tnarace [1904]
EC RS0 1-4-343, 11977, paragraph 54, or, theeelore, thar it was unalle o
adjmlicare an the meatner wich foll knuwledge of the facts, [ rhose
arcumseaneus, the applicant’s argumen musr he rejecred.

7é Crnscguendy, the thicd pace of the plea mmast b= raected

1632
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The inappropuiace parricipation of the Chairman of the | wSplinary Deavd i che
procesdings

In paetaculan, the Coore of Fisr Ingsgae held as follows:

B2 10 the preseor casz, itas elzar roin te acoeal wording af e Digeiplinacy

B

i

Bewands opimion alual i was not necessany far iy Chairmen oo rake [t in Lhe
wone o The reasinal opinios and tear che npirinn wis opeed by 2 My
ol the leur orher membess s wose clear trom che minueas o 1he Fie thar,
whert the preceediongs wene opened, the Chaionian of the Disciplinaey Boand
confined himself ra insiveg Uwe members af tae Bume w comsder whetha
e Facts complainzd of had Lo proved aod 1 decicle on il s rity of tThe
arsziphry easere co e imposed, vhag being withon the nonmal seopr ol s
atthaviry. Uhecefaee, Uhe wpplicane cannor rensamebly plead an infngemen
ol Areicle 5 of Annes 15 moo e granml thae che Chairman af the Disciplinary
Boasd played smoactive pare w che deliberationg,

bocame ewenty iU eewst be emphasised e the Chairman of the Tissiplioacy
Goard mus be present during ses pracesdings se thae, saer atio, he can, il
necessary, vare swith Gl kuewledge of the faos so oresalve ded voes or
procedoral qrestdons.

Tiw beas char che Chairman al 1he Disaphmary Boacz) s alegee so love
emansteated pes-d-wvs che applican ¢losing the hearing a5 nag coreeborsied
by any evidenge, Comsegquencly, smee r has, mneoeer, beer newber illegynd
ow established bar the Disciplinay Board Failed U its dutr, a5 an
neggtigative body, onoaor un o nndegzendene zed impassial manoee (see, in
thar cegard, F v Cowpeisseon, paragraph 16, mul Case T-74/96 Fromes v
Coamrssecar [ 1998 BUR-SCT A 129, 0-343, pavagrapl 3905, she applicanys
avgument st e rejecre:d.

- Inid
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w9 Thewefore, the launh part of the plea cannar be accepte:l”

Tha Court af Fiest hsstance therefore rejectal the fivst plea ianlaw,

The scooted pag i bare: the veagons given were poaffcint and e Disgiplinary
Buard pafringed Avtiche 7ol Aanex (X the riphrs of tha deferce and the pricciple
of sorad adwinistrtion

The appellant submiteed hat, whilc purporcing to set cor 3 foroal satnese of
reaanns, the Dmsciplinary Boands apinien aol he consted devisinn were
acrnalle vitiated by inswfficient vezwming, inasmuch as the argumenes raised by
him in his delenos remaned wransweeed- I parmicnlar, nd anseey was given W
hix vluicos Lt the second parageaph of Acticke 17 o[ 1he Staff Regalations dnes
wel apply e officials taking leave on persoual groonds, thee the APHNCITE
aurhary incocreetly inrerpooted Article 12 of the Statt Regulanons and tha
cortain stutcerenrs made by Comenizsion officials were ingenper and prejudiced
the vancorme nf the proceedings.

u The Count of Firse [nsance beld, jo pazricular, as follews:

2 Under Anicls 7 of Annex 05, the Isciplinare Board mus, after considera-
tiom ol (ke duccments submired and having regard 1o any staceseors nade
orally ar in writing Fy the afficial coneerned and by witnesses, anc also to the
results ol any aequiry undersuken, deliver a reasenel cpnlen of the
cliswiplnary measuee approgwiare o che facts compluned of,

L- 1554
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Ul Furrhermorer, it is sercled case-law thar che soaccmeac of che reasnas nn which

a decssion adversely affeczing o person s based mosc allwar che Community
Cuearrs tw cxercise their poeeer of review o5 100 {48 legaliey andd nmst provide
the peeson concemed wich che infremannn necossary to enable him o decide
whether or not the decision s weell beunded (Case C 106535 P Cosranssiosn v
fraffeo | 1997 RO T-YEI, parageapis 23; Cane C-TRIEPA 1P Connneaang v W
[19%7 ECR 1-8561, paragraph 26y and Case '|-1440%6 ¥ v Parlerereent [1955)
ECR-5C 1-AA05, [1ELY3. paeagraph 210 The qoesticon whether 1he
scatement of reasnns on sehich che measace ac ssue 15 based satsfics che
coiuieements af che Stafl Regunlacions mest be asseseecd i the Tigle not ol ot
ibs v g kot sl oF 105 comiees seal all che legal vules segularmg (e mearnee
comcerneel ¥ v Perleamiont, cwed above, paragraph 2200 Ic should he
vimphasies] ehat, alchougi the Discipleary Board ancl che appuimting
attiven ity e regaices] eoarars the facrmal and legal marrers foeming, rhe
lzaal lasis Zor thew decisioas and che consideranions whech have l=d oo taeir
idupaticm, it is ek, e, mecessoy Chat tey disewss all the Gcwal and
lzgal pounts which bave been cadscd b the person concernzd during the
proceedings Gew, by analogy, Joined Cases A3BE2 and 63782 VIVE qrd
VOO v Coupmeesseon [L234] ECR 19, paragrapks 221,

In rhe peesenr case, rhe Disciplinary Tamds cpumen specifically drew
awencian  rthe appacaec's contencion chat the fecend parapranh af
frticle 47 ol the Salt Regelvions did eet apply in las case smce e lind
brea aa leave oo persenal grannds. The reason given by rhe Diszipluary
Loard and che ARPOLILIG awthoricy toc the fact chas 4‘!'LI.I.'IC|.I: 17 did ﬂ'p:llj-' Wils
that “every official remaing Laoood [by o)™, Thae reasens Eor U applicadivn of
Avncle 12 gl ghe Sinlf Regolatians are 1Lm seaced oo che equizive legal
scandard. The Deciplinary Beard's opimion and the decisien veweying che
spplicant fron lis pose andoe vhe applivan’™s Juies, drawe aneauen to e
nateee nl e sracements made o his back and che manper in whaeh be
ensaed thar it would oe published, and coenclud: that, as = whole, the
cpplicant’s conduce adversely pellecisc o g positiomn. The opimicon amd e
clacisinen revmceeag hiow Frem his post ehws clearly establishoa hnk berwecen the
applicant’s canduct and che prohioition m Arricle 12 of the Staff Repulacons
arl set oot the essential redsons why the Disciplioary Boeand aomd U
appinting aurboeiry congidered char thar arncle had heen mtiinged. The
quescion wheeher such an assezzment s sufficwens ncails considerncion of the
merics of che case cather ehan consicdevation of e wdeguacy or olheewivw of
s grement al 1easons,
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98 As regards tac applicancs complint regazding che ack of respunse o his
argument tha: cectain stacemonts made oy menbees of the Cemmssoen
jropardisul the hnpartild cature o the proceedings against him, the
dacnimenrs hefase ehe Cowrt show thar he confined thar arsoment te a
snbmizsian e the Insciplinare Board that “this sooation call ed] e an
exceptional degrer ot vigilance and independenge o parr]™ (Annex Al
trs gl apprlicatioon., pags 171, The applicanr dres nac allepe chat, in the present
case, the hesciphinary Board faled enous debr as an ieeestigatiee bady te act
in an independanc an:l imparcial war, Conseguently, that soanplaing soeor
re et

D7 The Comct oust also reject the spplicants argamenn that che Lkiscplinacy
ool vpinden and the desson removang bom from: his post conkaim an
ansuHicient smarcmene of roasons e chat they staee thac the applicant "eoahd
rot have failed b be aware that the cublcaton ot s heesk efleved o
persins] opinion thac conflected with e poliey audapred By rhe Commission
il fapmeicy asoan insrisnrien of che Eoenpean Dnina responsille for
puraning & majnr asjecrive and a fundameneal poliey choice Tal dewn i e
Treary mn Furopean Unien, namely coonwmnee and moonetary aioe™, Tae
dispute cumcenied an ol ious weed well-knovesy dilteecne of ainion heoween
the apploa and U Conamiission rggarcmg the Yooon's aeenecacy policy
tooeder i Coemdly v Comesrission, cieed above. paraegraph 3d) and 1he baok
b qquestion. a8 is clear from the docomee s before e Ceoree 4 be palgn
expressicn of that dilfecence of opinion the spplicoer waring in parocular
thear =i zoenal thess s thar BERM rthe Frchanae Rate tdechanism] and
LU ace not enlr mzfEciene but alsa andemocratics a daeger net coly so our

wealth but to our four freedoms and, oliimzeely, oar prase™ (page 12 of rthe
horak],

%3 It should be added thas the epinicn and che decision merweving (R applican
Froy has poet consticutod the celnizsinn of the disgiphnary procecainge, che

I . 1ih%A
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details ol which wee sufficenrdy familar 7o the appacant (Dafia v
Croaissinos, paragraph S#). A es clear teem the Diesviplinery Boasd®s
opinion, the applicant kad hemself explainee a0 e hearing an 5 December
1995 1ha o ,}-*mvr:ul vy e had heen descrilong i documenes prepared
the course of Ins cunes az Fleed of Unit 1LEL 3 “contradiciens which L e
idensified in Uhe Comenission’s palici2s an coanamic and manetary mateers ™
anc thar “zince his ceingues and preposals wese Blocked By his supericers, he

e decided, grven the vital impoctange ol the manee &0 isoe and the dangere
that 1l Crommissacn's policy cormiled for cae fumeee of the Union, toomake
rhem puble®. Aichough i s reply the apphcit ot exceplion i thase
seatements o the Desiplinacy Board® apunion, icis aone the ees the case rhas
they e cleavly ermfirmad b rhe minuees nf the hearing, che conwenrs of
winch e dies oot dispure |see, spradically, pages 4w 7 of ihe wintes of Ui
learing).

Inn view of those bactors, the staznent of wasops in e Digziplanaey Baaoels
epimien aml mothe dicision eemoving the applicanc frome lus pasc cannor,
conscuency, be regarded ¢ insoffuciznc in chat regard,

Finally, 1aling arcaunr of rhe facrors soronne above, there £an e no
arowanils for ableging heeach of the primciple of sownsl achmbitistragion or uf
the rights of the defence on the Lasis thao che Disciploary Kol
condected s peeeadings on the same Jay as ehe apphcant was heard,
siee thar Tacr warher cends oo sl Usan, 1 ahe conrcay, the Buasl aceel
dilirently bronost alse v olserved tat ce Chsciplinaey Buands opmion
was Emally adepsee) fees cas alier thar boavng,.

It follows chat the plea morst b rejecied
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Tl thard plec v dares defringerneny of Avtecle T2 af the Sraid Revwlagicns

The appellant sobmiteed thar the purpose of Acticle 11 of <he Sttt Regulatioons is
nil e probibit oificiale frome receiving covaltes Toom U pablication of 1hei
wiork hot 1 engure their indepodence by prohilucing them froe akiog
u1.-=.:ru|.t|m1*~ [com pecsons cocside chetr instinocion, Moreover im cecciviog
ruvdLics, the appellant did not ake inszooccions eom any person oulside ¢l
Coamniss i,

The Court of Ficst Insrance held a5 follomes:

L

102

b that regard, 6 is clear boele Teem b apphcam™ smemens ooorbe
Drisciplinary Board and freom che deposician of bes publisher suboroeed by
the applican: at thar wne thar royaloies an che zales of hiz bouk were
actually paid to him bar bis publichen, Therefore, the applicant®s acgonenl
that cheee was na nlrmegemen ol Anicle L1 ol the Srall Repolarions nn
the basis thar recipr of rhose rovalties did nor resuleon any persnn outsdz
has insntwnon exerosing infloence over im cannar be accepred. duch an
argument takes e aceeunt of the objectiee conditions e which the
punhiliitiom Laid dovrn Byoche seennd pacagraph of Adricle 11 af rhe Sreff
[ rgnlatinns nppevars, namely acceprance of payment of any kind from ang
pecskn owcside the institacon, witheot the perassuim of the appotmg
authaziey, The Court Beds that thecee conditeons were mel o e present
Lilsr,

The applicant canm reasonably santain thae chat insecpretation of the
secan paragriph of Article 11 ol tle Stafl Regulations eotails o bieach of
the: epha o propeery as lind down oo Acigls Tabibe Fiesr Prorgcal v the
Yuropean Coaventinn for the Protection of [ieman Rights and Nundz-
mencal Teeedems signed at Bome on 1 Fevember 1950 [hereinafeer “the

ELCHBR™.
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First, it shonid be observed that anothe peraeat case shese has been no
infeiogeent ol che rght na paperty, sinee the Commission has ot
conlizgaree aoy sums recerved by the apphicant by way of remend ratngn for
his Dook.

Funlermers, asording o vac case-law, the exercise of fundamenzal
vighrs, sech as the nghe e property, may be sulject o wsoicrions,
provided chac the restrictions correspensd 1o nhcectives of general ineecest
pursuct] by che Compumiry awd e nat constiouee a disproportionate and
inileaahle incerference whizh infringes vpon the very sulsomes of the
rights guaranteed] [see Case 265087 Spbedodsr v Haepizollase Gragane
[ Loy | FCI 2237, parapgraph 15 and che case-law cioeal checeing, The rules
larel dewen by Avocle 11 wb che Stalf Repulatioas, uadar which afficials
st cunduct tenselae salely witl tha aeereses of e Cammeunities m
il e o responie e che legomase concere o emsuee Lhal oflicials are
nae only wdesendene but alsy loeal es-d-eis Ui msnrotinn [see, in rhar
reparl, Case T-273094 B v Cogersaiggiony 19978 KOS [a-000 1280,
pacagrighs 125 anel 12%), an objocove whose poesuit jestilivs the slighe
inconvemence of obraining che sppuinting autharioy™ permession o
receive suEns oo sourees eolgide the nsnentinn roe wilioch the offcial
helnngs.

There w oo evidense e abal ehe pracoce which allzpedly exoseed switain
the Comrmssion nf allowing covalbies ro ke receaved oy sorvice s pooviced
vy cEficials en leave on prrsonat grovrads. Fuobeomoee, chat argumene 1z
af we relevanee iy he alsenca af any concencion thar the practicoe
gonecened apphed oo worls published wathout e grior permisscnm
provided far in Artecle 17 of the Sl Regalataes. Uhe appheant 1= noc
mamtainmi thee e thar he had recewved ary clear assurances winch
mrght have peen fam ceal grounde far expecting chat b wedmalld ooy dae
required to apply for permessicon wicles Anicle THal rhe Sralf lRegularons,
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114 Accocdingly, che plea roww be nepecaesl”

The ferotl plea e fawen ferfrengeoroet of Article 12 of ghe Stafl Ropadarions

The appeallet sabrmistald bt the samplaint thae be had intrameead Acicle 12 o0
the seaif chul*lrmuu was alawdid since i was in beenche nf rhe arincple of
bovedom of exoression laid cown in Acticle 1Y) of the ECHE, thar the baok at
iniLe a3 weork ot sconomic analysis and weas not contracy e th-. Intecests uf the
Cranennity, than the Carnmission misrepessonts e scape of the duge ol losaliy
and thac the alleged personal armacks inthe ook are merebs snarances af - ligheness
of sevle’ i the comezxe of an econnmee analysis.

S0 Far aw rhig plsy e Laows s cooce ened, e Cowet sl Fie losionee beld as “olloaes:

124 Accerding to sertled case-11we, the Girst paragraph of Acticle 12 0f the Statf
Fepulativns] 1s designed. j.I]']I[l.i.rI:|:|-., Lo enaure Lieal Commnceenaty ol Gcials, in
rheir comduct, present a digniticd image wlael i o keepiog with the
pacocularly correee and respectalde hehav.owr one is concled o expect
from members -;.'-f an intermational civll seovice (Cese T-1465 Wil «
Coar! of Apdiram [19%G] ECR SC [A 193, 10329, paragmph 033
|'u::|'|:i|'|.-'|h.'-e‘:| T s 1IT WOy Comanziseon, I"-”'ﬂb'-"l-?'h 127, amd Caage
T- 18386 Lo ESC[199] ECR-SC 1-A-RT, 11159, paragraph 39) 1t
tollwse, in particulas, that where msolting cemarks ace maile publicly by
an olficial, whicly aee dercioneral vt Benowee af the peesons 1a0 whon
they refer, rhat incself conssinnres a reflaccion an the afficial’s posicioo fov
the purposes of che first paragrash of Amcle B2 of che Staff Kepulacions
Marder o 2F Jannary 1397 a0 Caee C-1500%0 F Wiihums v Crere nf
Aenditees | 19YF] FOR 239 paragraph 215 Case T-14AHY WElliams v
Comrt af Aveditnes | T99 1| ECH 11293, paragraphs 7a and 80 (kercinafrer
s I, and Willianes f. pavacsaph Gan

I'- Leaatl
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M oahe presena case, the documens before (e Court and che cxreacrs whizh
the: Cemission has cared sheaw thar the haal. al jssue cunrains nomers
ageressive, driggatory and Freqoently waoling saements, wlich ane
detcimencal e che haccne ol the persens and wnscoumons o which ihey
ecfer and which have besn exmvamely well pulzlicisel, parciculaely i che
press. Conerary o the appellants contention, the staremencs cinel by the
Caminigsion, and referred ooow the appainiing autherity's reporr oo the
Eheipbinary Boadd, canael be careponised as wers inginges ad > lighmess
ol style” but must he regardec as, i vienselves, reflecting on che offioals
[iEasiticnt,

The argumenc char ulromaely peither the Discplinary Bracd oee the
Apzommiing authurity relied an che ahovemennionsd complaine when grving
reasons far ghe dumizal is widvomded. Bach of chem specilfically stated in
1l opimon ancd :nthe decmian emcving We Connally from his posr, cha
"M Commolle®s bebaviowar, raken oz a0 whale, has reflecied an ki
posiron ™. The Ry han exeracts from e ool e o expreesly cted
e he clecision remaving the applicsnt faea his pose (as <hey wee jn e
appinting wutdwecite's veporr oo e 124sciplinary Board | cannac eheecfore
Lo inrerpeered w8 meaoing aas che compluin congenting ao infiingeme
uf che tirse pacageaph ol Arich: 12 el die Soff Regalarions had Lee
dlogppardd. That is paricularly so sice the dectsion reneving e apphcan
from ks post crngtinees the cuhninarion of desciplizany poesee:lings, wids
whese derals die applicarn was sulficienchy Enmiliar and during « Lich, as
is clear T the minures inche file, the ap:plicant bad had an opprimmisy
rir grve hus viasws on be conreac ef vhe sraremenrs loone e s bool:,

Furtleery the fwse paragraph of Acticle 12 of the Staff Regolaciang
pcifivcally wets out, ws do Aedicles T8 agnl 21, e dure of lovalry
meumbent npen evey alficial fswee W v Cosondaon, pasgraph 129,
approved on anpeal by the Caural Justice's order i Gase C-25207 1M
Comsrnigsine | IDOB] COR L4871 Coanary 10 she applicant’s conrenrina,
w cannar be concholed Tvom the judgmen i Welaee | ahan that duey
arises only onder Avocle 21 al the Swabe Regnlations, swoce che Conpy of
Frear Insignce dnew astenomon in thar indgoent ooche dact chat che dury of
Loyaley constirates o Dandinental dury fwed By everye olficiad to the
wistirorion o whrch he Behongs and +e his sapenovs, 2 diny =al whh
Apvacle 21w the Scaff Regolariows 60 4 pavcticolar mamtossacion ™.
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Conscepaently, the Coure most reject che wopuonene thar che aopointing
avchoricy could eet legisimately involes, rés-a-0s the applicant, a breach ol
bis dwery of levalte an the gzeund kac tha repoce to the Disciplinary Board
ditl oot it an inlvingzanenc of Article 21 of the $1adl Regnlanons,

Sicct larly, Ve Crner st rejece the argommcns that the doge of Lloyalty does
et inenlve prcserving ehe velativnsbip of wosr herween che otbicial and his
insticugiun bot invalves vnly loyalee as regacds the Treagies. The cury of
Lavalty cequices ww gnly thar the official concernecd relrabs bom condoct
which r¢flecrs an s pecition and is deectinental v the respect due to the
insncuciin and i authentics e, [oe canmple, the judgment in Willioes
i, paragraph 72, anal Case 1229394 Vil Palocios v BEC P1930] FLUR-50
1A 297, 1893, pavagraph 43, but also that be inug conduzs himself,
parricularly iFhe 15 nf senver gracle, g mecuer that s heyond suspicion im
arder thar the relacionship of tuse begweren chat metcotion and kimself
may at all ey Le maictained (W v Commpssion, paragraph 1291 In the
presont case, oL sheald he abserved chat thy buok ot gsue, 0 addioen e
inghoding staternents which in thewselees refleered on s pusition,
publicly cxpressed, as the appoiniing scchoney has pocoeel om, the
applicant’s bandanuanial oy pasion 1o the Cenmissions poelicy, which
was his reapamsihey o impicment, namely bringing abowee coanomic anl
wmrnerry umon, an objective which i, moreaee, laid down in the Treany.

Tintha concext . s et ceasenahle e the applicant to contersl than Lhere
hies Lewn & brewch ol ihe principle of frezdom of expression, 1t is clear From
ihe casc-law om the subject that, althwugh Heedam of exoressien
constituees o fondamental sighe whicl Commumey officals also cenjoy
fase C100088 Crpows e Veaore v Covmseon [1389] ECR 4235,
perapraph 16k n is noverrheless the case thaz Acticle 12 of the Seatt
Begulaicns, o consoruzd abowve, does noe canstivnre a kav to the breedom
of cepression of chose oflivials ey anposes 1easonable linits oo he
exnerctse of chat cight in U inceresr of the seowice (F v ESC paragraph 411

Fird By, i miesr he cmphasised ther that nerpreneiaa ol e fest
paragraph af Arcicle 12 b the Sl Begulanons can be cliadlengel
om Ehe grvond ehan, i the presenr case, publcation of te Dook ol isaee
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et duning @ perivd of leave on pecsenal graunds, o chan regand, it is
tlear fram Acricu: 33 of the Salt Regulations thar l=ave on amsonsl
prounds conscoutzs ene of che adwinicetise siatuses which an nfficial
iy B assigosedl, weithe che resul ghar, dweng such o period, e person
concerned remnaing bowend be ahe oldipations berne by every nfficial, e
alsence uf exproess provision o the cocimny. Siace Areicle 12 of e Seaff
Regulaconz applics o all officials, withour any disnncoen based oo dbeir
stabms, the face chat che applicons was o wuch leave canner celease im
froun his chligaten: wkler that arcicle, Thar s paaticabarly se sinee an
official's concern For the rezpegt duae 1o bis pesiteen is nor confined e
particular tee at which he carmes auga specilis saslk bueis expected from
him eader wll circomstaeces O W pasageaph 880 The same 35 crue
of the dory af lawaliy which, acearding e the case-law, applies v coly in
the perfermance of specific tasks bug exiends 10 the whols celatanslop
herwreen the allicial anad che nstituton  Welfeams L pacagraph 72 and E v
CAC, pararcanh 470

Accrrdingly, the appoinueg authority weas Golly enciled ro vako e view
thar the applicanc’s hehavieue had wedlecual on Tus pasician and imvnlued
it ireemetliable breach of che orose which e Comzassion 35 enocled o
spret T i alfivials,

Ir tallowges ahat the plea ninss be cejocred.”

Th fofehy plea eor basees Dnfringenent of Avisgle 172 of the Stafi Reaolations

Taw appelliant subwcted, deter aba, char e jneerpretation of the sccond
pargtalzh of Andcle 17 wf che Seaff Regulanons on whicl e Disciplinany
Buoaril's npaunen and rhe conwested decisivn ave based 5 contrasy m che peinciple
vl frevclon of expression L down i dcvicle 19 ol e ECHR, i1 thar o leads,
theermle, e e pechibivion of any puhbcaion. Constming oo fremlom of
expressnn ars peemizaible coly in Qe excepienal coses leood e Arnicle 1Q02 of
the ECTIR, Furthermere, Arnclz 17 al (e Stall Regulalions does not apply 1o

[- 14k
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nfizials who are on leave on personal grvonds and cdhe appellant v, alany
mvenr, qustified in beheving thue oo B che case, having epard moorthe pracrce
Fralluwaead by tlie Soamenissiom, an leasa im D011

The Cour of Fiest [osance cejected Uhia pled Dar che Tollowing reasons:

147

L4#

In the present case, it s oo disputed e the -:'I[.'i'j.'ljil. ant we ahead with
publication vl i busak withuul appeypmg, for the prinr pesoission reguived
Ly the provesian cired alavee. Hiearever, the applicant, withoul expressly
rawsing an abjzceinm of dlegality to the ebect thae Uve seounc pavagraph of
Areicle 17 of the Statf Repelatioms as o while s unlawnd, suhmits thar che
Carnudssion s ineeprenation of the pogvison s comrzre o the principle of
Frovcdom of axpresgion.

Lok chian g, o6 g B2 racalled chac che vighe to freedon of sxpression
Liid dawn inAcocle 10 of the IR constitutes, as has al-vialy boge madr:
clear, a Jundamenral fzhe, the vhservacee ol whick s poasanced Sy the
Counmuity Ceots and wlnch Commonire nfficals 1lso coper {Chyeme
and Iragre v Gonnsissian, pasagraph 16, and L v B5C paragrapl 411,
Monz the less, it i= also clear from zectled case law thar hmdacoemal sagles
do not constimer an unhettercd precoganee e omar be subjecr
restrictiong, previded thin the coanicnens in faco cocrespend o obpeotives
af general pollic wcerear pursued by the Community and dee g
conzticuee, witk regard o the objectdves porsacil, 4.|I$].1l'l.:'|_ awtianare and
imrulerable intecforenee wdinch ilingis apon the very subszance of the
rights proveered Jsce Seobrdder v Harrgallanet Grosan, paragmaph 15
Cese C-404/92 [ X v Camnlssaoen [L004] ECR 147370 peaagaph 18
Caze T-176/94 K v Compnfzsioer 1935 EOR-SC 14205, 11-A21,
paragriph 335 anad N ov Craswissican, poragraph 74,
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It light of trose prisciles aod the case-law v Avdcle 12 af che Sall
Regolaricns iser parageaph 129 above amd F v EAC paragraph 411, che
sevond paragraph ol Avicle |7 of the Saff Gegulangns, as interprored by
rive decision cemoving the applican laoin his post, cannar be cegarded as
||11J'.lmlll1g an wnwozeantes restricoon on che leelom of zxoreszion of
alficials,

Firgt, it must ke emphazizsd hat the requirement thiy peonission be
phmained prior o publicaninn cooesponds co the leginmare aim L
marerial dealings wicty Bee work of dhe Commaninie, shoeuld noe undermme
their mrezeses ancd, in pacicglan ag in the pressne case, che vepatanion and
gy of one ol the insuoarions,

aecond, e secord pavapeaph al Acecly 17 of the Seafi Regalations dovs
ap consditule 4 disproprrsnate reasing nezcion o the pulhe-inteaes
alyocrive which 1he article concerned se=ks o praes),

I rkar covvection, it chowld be abszrvad an e aurset thar, conmeary o rhe
apphicanr's crnencian, iv cinnae e inferred from the secarul parageaph of
Article 17 of the Staff Regulatinns thag e rules it lays down in regpeet of
[rivr percnssivn ghesely enable the isstivotion concerned o cxoncice
orlimmzd congacshipy, Fies, umder thae peovssion, peier permizsann s
reguired only wlen che mancal chat the official wishes vy pullish, or 1o
v published, “[deals) wich che wonk ol the Cownmnines™. Secomd, i s
clear beon that provision chat there s o aboeolue pro’ubiceon o
publication, a wzasine whicle, i ieself, weould he dercimenal 1 die very
stbstance ok the pphe oo freednm af expression, On che conreary, e Bast
senzence al e second parsgraph of Ascicle |7 ol the Staff Fegulanons
sets owr cleacly fhe poineiples goverming the gan of permissien,
speciheally provuding char permission may be refused anly wlhere the
[mblication in point is Labile to neejndice rhe intonests of the Cosamunizias.
Mlorzover, such a decizion may be coneeszad under Avicles 909 ancd 91 of
the Stalf Repulanivens, se that a offivial who tzlizs che view (hat he was
scrusin] penwissivn i hresch of b Sl Regnlacioes 5 able me have
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recamrae W the lagal remedics avadable o him witle a wiew we securing
esacwe by the Cnmmwniee Coures ol the assessmenr made by e
IRECiNL ELon Cancernel.

It mmust alsa be vamshasized thar the second parageaph of Aeticle 17 f the
Stafl Magulangns is a proventive weasuze desiginl on the ane band, to
enanre thar the Communities' intergsts e nor jenpavibised, and, oo U
arher, as the Commigsion beas righely poinced out, to make i necessary
bov the isstitutian semcerned, afier publecabon ab inatenial prejudicing the
Cemmunines” intarescs, w ake disciplinary inesseces aganst an ofticial
alie has exercised hes cight of sxpression in a way that 15 mevanpalible
with s dutses,

lo the present vise. the appincing aotherice maintaiosd, o s decision
certring 1he applicane froom his post, that he ad Golesd tacomply with
thau prowsseon o1 the groods e, lest, e had nar cequested peconizs i
ooy oulrlesh his ook, second, e could now bave Gailed to be wwane thar T
woulhd b orefusal povmissdon on the same prowcls os those onowhich
prerpission il previously Deen cefused in cesposr of aecicles of similar
coment, and, finally, dis cendut Lied serivasle prejudiced the Comeno-
migies jarterests aamd had Jdiaged the mescruien's image aod cepatancn,

I 1l Ligtn of all chose consicerations, chere(oee, it cannor be inferred
i rhe decision camoving the applicaw from his pose that the hoding,
thar hz had mtrinped the ssennd paragraph of Acticle 17 ol the Sradf
Regulations wanald lave been mads even if the Canomumities” inreiesrs kac
et been peapudiced. Accordingly there s nothing e indicare chat che
scape atcribueced by che appointing auluoricy re thar pravision gies “urther
thar the 1im puetued and i theefare conrmary te she principle ol ferdam
uf expressine,

In vhose gircumstances, the plea alleging bresch of rhe nglht bo freedom ol
expressimn mast be cejected,

1- |RRG
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The argument thas she secons pmagraph of Anwl: 17 of e St
Regulatiors dues nor apply o eflicels who ane on leave an [0 0]
grounds 15 also prefovinled. As pomed onr gbewe (parsgragh 1300, ir
lallowrs from Arocle 3% of the Stafl Bepuladons diar an official on such
leave :ctapms hiz starns as an offizial thcuphut che pemod of leeee ael
theretore veratms brand by s obligarions undee che acgulaions in che
Ahsenee of express provision o che contrary, The second pauagrapl of
Aroecle 17 o the Snafl Regulacdons apples oo all alficials and does aor
draw any distincoon hased an ke stabns of che posnn corgerned
tonseaenly, the face char che applicans wis on leave on persenal gronmds
when bes bork was peblished dees noc eclease bon rwn L obligaoos
unider the sezomd paragraph ol Acticle 17 of the Soaff Kepulagions o
request prermission from the apposating swibority prior to pulheation.

Thay inderpretation 15 ger undermmed By che tzet tha, unlike che secand
parageaph ol Article 17 of the Safl Regulations, the fisst parageaph
thereod expresske peovides st an officeal conuines e e hound by fus
cuty ol confidennaliny aftes leaving o servize. An efficaal an lave on
perennal praunds s onot comparable reoan alficial whose service bas
sermmaced, a5 provided in Article 4% of the Soalf Repnladans, and whao,
theerloce, dues noc fall wighin any af te adnmwstrareve searoses lisied in
Armcle 35 af the 3alt Fegulacions.

Accarhngly, the Diggwplinary B ancl e appointing authoricy were
vight wo lind thar che applicany Fad inlvinged che second pacagiaph ol
Armcle 17 of the Staff Repgulinons.

Finally, e applicanrs 2llepanion thas a genceal pracnce existed in tlie
Carmizsinng, by virtae of which officials vn leave on personal paounds
wers det rescedd Lo reyuest prior permmssien o pahhcation, is oo way
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substant il Ty the scacemwen ciced Ly hims In chat seabaoeet, <he former
Dieveir=General of DG 1 cenlines Eimsab to saving 1hae s Cunnolly
liul vaken onpaid leave of ane vear in 1983 i ardon re werk tur a privale
Snancial ipstion and, during that peried, ke had not eonsidered ©
OUCLE5RTY TG [ rove the tesis !_1r'E.|_'|:-'|I'CI:|. |.""." Mr {_:JI:I'II'I':-”:.- tor chat
msHrnen ot even b comenent on ghent, 1t bellowes that there is o basis
far the argoment,

16 Lvngequently, the plea must be rejected.”

The sixtis plea i T smansfest orvor vl 2ssesspeee aad Dreach of e il of
e TE e A Rl T

The appeilant claimed thar the conrested devizion was vimared by a myanifess creor
ot asscsmet as e che facts and tlea ar was i beeach of he prinoiple of
properticnaloy, in that it Lail=l 1o cake sccoun ol various mimgating
circumstances.

The Conr of Firse Tnstance held as Lalloas:

a5 Ik ois sertled cosc-law chat ence the cooch ol the allegacions apsainse rhe
ubicinl las Baon cerablished, the cheice of appropriae cisciphnacy
mensnit s a marcter bor che appointing aothoaricy amd rhe Community
Cacrts may rut subs itute their own assesanent Ter rhar o tee aethurily,
save incases ] manedar crror or a misase of powers [Case 4572 De Gl
v Commeisoien [L995) FOR 543, parageaph 43, F oo Comndssno
pavagraph 39; Wiliams §, parageaph 83 and Ir v Comrostfiitos, pavigrapl
G671, It must alea he bame inming that the detecatinaren of che penebly 11z
L coapswed s based P2 cmorelenaivs appeasal byeodwe appeioring
authoticy of all the parcicular G awd cirvomstances peooliar @ each
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clividaal case, sinve Artcles 86 ro 59 af the Staff Begulaoons do et
speeily any Ted relegiorship heoween che measines prevesdesl For and rhe
vanaus seels af inlewremens and de not scace che exreng e welich che
wansteace S agerivaning ur mmgacing cirenmsbinees should affeer 13
dhivice ol penaley (Case 40585 F v Coounission [1987) BECR 545,
paragraph 2a; Withiows [, paragraph 830 and Voo Farleameie, poagraph
),

[n the present ease, iL must be fiese be pointed cur diat dhe vach of he
allegations againse che applican: has been escablislig,

Stconl, e zenalty imgnced cannot be regarded s sicher < propreniena e
o as resulinng fromw o manilesy ereer of assessment. Even thungh iz is noc
chsputed thar the appiveant had a gaod service cecond, e appuinting
anthoey was nevecibeless dolly eneclzd oo B at, having vegavil raghe
graviy of Uwe facts established ancd the applieanrs grade and responsi-
lrilwies, surh 2 lactor was oo capahle of mitgating the peaaliy e e
nnpsecl.

Furthermere, the applicancs argament thar accunne shaabd have leen
Laken of his morel Tainh wegarding whac he helioved 1 be the scrac af rhe
duies of an wilicial on leave an peronz] grounds cannar he aceepted, 1t
clear drome the case-lawr thar officials e deemed 1o know the Seff
Bepulations {Case 1= 1 2004 Defily « Copmmiesian | 1397 BOR-50 120453,
M- 1097, pacagraph 106, Joimed Coses T-U1EG, -2 1028%6 aned T-2 150
Telchind and Qe v Crunwission | 1998] FCR-SC 1-4-327, [1-947,
suregraph S wuh he resule dhar their alleged dgnovemce of sheir
elligavens cannot consritme ool faich. Thar sugumens lag even less
torce m cthe present case since the applicant has adwiresd Cee s
volleaguzs kenew ol Tis foeenion w wock o the boole ar ssoe dnring Lis
lesave omy personal arnonds, wlwreas, in lus verpoest L e appoinning
authreicy uraler Arsicle 40 of e S50l Regulations, he hal given seasons
mconnecred wnth lus hools, Given chac such staee mens are conteary 1o 1le
Ill'}l'll?Sl:r amil ceust wlhich zlamld Borcro velacicns bepeeeen thae acliminisga-
oo anc aflivials and ave meampawale with che inrepite which each
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afficial is peauirad o show (s, oo rthar eXfece, Joceed Cases 17586 and
UEGE W w Cawsal [L9HE] FOR 1291, parapraph 210, the appaining
vt hority was entithad 1 oizat the applicants argument Losermng bis
alicead gsod 1xach as antounded.

Consequenty, e plea mwst be pejecred.”

Thy soventh plog i oy shisnse of fowsrs

Finally, rhe appellant wsseired rhat there was a bidy of evidewes esrahlislung,
ik i orerers.

fo 1ejecting this plei, the Court of Fics Instance gave the Fallaina grewnds:

171

Arconling o the caseslaw, o eiisuse of powers ¢onsists n an admiines-
latjue anmharicy st U5 prawens bor 2 purpose other than tha fas which
they were conlernad nn s Thus, o decisinn may amaunt ro a misuge of
prwers unly il it appears, on the basis of objective, velevarr znd consiztens
el to have been taken bor porpeses other than thse seated W5
[, paragraphs 87 aned B¥1.

s ceeards (e <raremencs made by cerrain membees of the Gommussun
hefope commencement ot e Jisciplinary proceediugs, it need merely be
ehservrd that... those stifomencs constituted 1 more than a provisional

[ - 15877
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aasessene by e celevane members of the Commisann and aould no, in
the circumstences nof the case, adversely adfecr the proper condocr of ohe
disriplinary proceedinas.

175 MNor can the apphicancs argumenr than e Commassion shosld have
warnec i el the rigks that he was running e pablichiog his Lual be
accepred. The Cammission rightdy penris out rhat w caonas be held liakle
fur imitiatwes which che applicans hael 2aleen care to comeeal from s when
b wapested leave on pessonal groomds. Bethermone, (e araunenrs
allepony, thac chere weee inegeiazities in che discplinary proceedings aad
Wt the applicant acced e gond faith mest also Le oejected Tor due reasons
set i pgmnectiom with che fwese aod sisth pleas.

Frd A e angnacens alleping thar dee Connission changed the geneeal rules
for calendaring saliry reducricas in cases of tngpEngion, W oneed merely be
periced o char the change was not speafienlly linked oo the applisanc's
removal Zrom his pose and connat reefone consticutz peouf of tee alleped
mignge vf pumers,

175 Awcordingly, o has oo been established shat, when imposiog che
cisriplmary measece, the appainning anbceny porswel any aim ocher
chan shar nf salogoahing the inrernal arder of che Cammrile vl
servive. The seecirh plea muosr thenelore be rejecred.

The Cnwis of Fise lstence terebere epecred de plens for annelineat aoul,
conscguenchy, che clam fro damages,

Accarehgly, 1he Cours of Fivet [nstanes chacwnand the applicawen and osdered
wack af che paroes o hear iy awny coste,
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The appesl

s M Connolly claims thae che Ceurt of Justce showld:

— st asdr rhe conreszed oderens;

anrmd sa Far a3 recessary the cpineen of the Dissiphoacy Besaed;

— annuld the coneeseed decysion;

— anol vive daoisien af L2 Jely 1995 rejecring hes admonistratsive complaing

arder the Crmmission 2 pay him BEF 7 5000004 in respect of marenial
dwmage and BET 1 300 D) in respect of non-matzoial damage;

— adur rhe Commussien o pay U €osis bach of the praceadings hefore the
Court of First [stanes and ol the present proceedings.

we The Crmemission cwmtends thar the Courr of Juskve shoald;

1- 1872
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— destnise the zppeal as pastially inadisaihle and, in any event, 2y entirely
v nlaungded;

— chsrngs the clum for damapges 25 madmissible and unfonnded;

— erder Me Cnnclly 10 pay the casts in their enirety,

In hiz appeal the appellant pucs Zarward 13 prounds of appeal.

The st prownd of apje

By hiv first provnd of appead, Me Comolly complans it 1he Court of Fuese
Wstance Failed to tale account of the faer chat dorticlzs 13 aned 17 of 1he Statf
Repulavions esgallizl a sysvemn of prior censorship which s, in princple, conceaey
te Arcicle L0 ol the ECHR as inmerpreced by the Fiagean Court of o
Righits Mereimatier “she Comr of Hunein Righcs'.

Furchezmerz, rhar syziem Soes noc meorporare the sobsizncive and procedosal
satlitiens reguired by Acricle 1 ef 1lie FCHE whenewer 2 vestriction 15 impesed
il Frecdom wf eapression as sateaarded Iy i prasvision. In parnicular, i fails 1o
comply warh che recuiveiment thae any resrricrion wust puisae 3 legicmate aim,
nuesl Lt prescried byoao lepislosive orovision which makes the restricoon
frneseealrhe, must e necessary anc appopeiate te the aim passcee and st Te
amenalile v elTecyive jucicial revieve
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The appellan: alsa complans that the Cou ol First Instane: peiihor hakaced the
wteresis valeed nor ascertvned wherher the contesied deosaon was accoally
jmstilied by a pressimg sovial need. In that regard, the appellany sulsmits thar f
thar decisiom was taken i order to safeauacl the inrereszs of te instirrion and
the people alTecied by ehe briok at dssue, sher, To he elective, i1 sherold have been
acevmpanied 5y measeces designead oo prevent diswilaian of the book. Sich
mgpsrs wers oox, hewever, adopied by the Conmassaon.

The Comunission contends, as 2 prelminary pownt, that the Fase ground of app=al
shuwuld me reqected az inadmissil-le on the wround Lhar o s concerned wirh the
snelatamrive Lesality wl Uhe rules concerning peomission lad down by Arricle 17 of
the Sraft Repulations racher than with the Lot of Tirst Inseanee’s interpreea tion
rherenl. AL 0o rine durng the peoseedhngs ab fimst insrance did the sppellon
spegifically rae an objectiom of dlegality under Arricle 241 TC

Ay o e subsiance, the Suimneission conrends chat Acticls 17 coneaing all e
sitfepuads needed o mzer e eguicmencs of Arvicle L0 af che BCTIR and that,
as the e of Firse Instanee hald i pacagraphs 148 o 1584 of the concessed
iudament, it i conliosd rn mpasing reasenable limizs on beedom it publicazinn
in cases whepe the intereses of the Commomey might be adversely affecred.

T faiesitility af the grownd of appber

It is rroc chat, in his Fest peoond of appeal, the appellant appears o Tne
challenging, by ceferance to Anticle 10 al the ECHEB, the substanrive legalicy ul
the cules cancareing permizsion laid down by Armicde 17 oof thir Sraff Tepubakions,
ezven Thnoah befare the Courg of Facst Instance, As indicarcd in paragraph 147 of
che concested pudgment, he only contested the Commess.on's “tarproarion” of
the secund pasagiaph of Arvicle 17 ol the Sraff Beiulatiows as heing conlrany 1o
feeednim af cupressivm.
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Mevertlicless, Lefwe Une Cournaf Fase lnsanee, U appellant, by reforence v the
requiremenas af Aetighe [0 ol the DR, challzngeld 1he way inwhich the secnnd
pnagrigh ef Ardcle 17 af the Sl RBegulatens was aapliol i his case. Gefare
this Lawrr, he is critictang the ceasnning of il conested Judgiment 1o justify
repretior of les plea alhping flure ro ebsecve the principle of freedom of
M PIERRI

The firsr groal of agpeal muoss cherefare e held to be adonssibile,

Srilseace

Fiest, acconding to sy bl vase lave, fumdameacal vighes Jorw an imegral g of
rhe peneral principles of law, whase obwerrance che Cowet snsuces. For i
porpose, the Lot deaves inspiranar oo e coascitutzonal wadiians comsmen
Lo the Membhaw Sres and from che guidehnes supplesl by inrernacianal meaties
frr The protection of human riphis a:owhich <he dMember Seaces have collaborared
ar 1o which they are sigoaranes. The ECHR las special LEMIhcangs an Lhat
lespece fiee, inpanticukig Cuse C-26008 KR [1991] BCR L2925, parageaph
31].

These privciples Dave, mareover, been vestated moSinicle 525 of the Tecary an
Eurapean Tnion, which prosicdes: “The Unianshall rezpect ndaneniz] viglits, as
guarancead Iy rhe Fozaguean Cunvenbion for the Bestection of uman :ghis and
Funilamental Frezdams gpre:l in lome oo 4 Movember 1950 and as they ecaulr
froemy sl constitational ceaditiens common 1o the Member Staes, s pereral
principles of Connnenity luw

A the Coan f Horun Righes has held, "Frecdemn of expression ans ol coe
ob the essential tonndations of |a democraric seciclyd, sie uf the hasic crndirians
[z iLs pregress and frn e developroene of sve e man. Sobjsct w paragraph 2 nf
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Artiele W1 [of che BCIIR), it is ssplicable not omy e “mfoemation™ or Mideas”
thar aee fovourably receved or regarchal ws inoffznaive or a. @ eacrer of
indifference, bt also 1o thase that offend . shosk nr disturbs such are she demands
al that plursham, tolerance sed oadnundedness withonr whizh chese i ne
S mecraric seciere”! (Eu Conrr Ho I Elandeside v Nnred Kmgdon judgmenc
af 7 Uecember 1974, Series A o, 24, § 49; Mnller and Qibes pocdgmen of
24 pdav THEE, Sedcs A one 133, & 33 and Yoat v Gencany pudgment of
26 Sepiernber 19U5, Secaen A o, 323, % 520

Freedom of expression may be sobyees oo the Fmiraticns secoul m Brriche 10120l
the ECHR, in et of wluch the exercise of thar reedor, ‘since o carrcs widk it
duties and responsibilivies, v beosulwect to sach formaccies, corl itiwng,
reshicoions or oemaltiss as are prescribed by law and are uecessary inoa
demacraric suerly, o The interests ab pational seanny, werriturinl eIy Or
public ssery, St the pravernon ol disander ar crime, for the pronceion of health
ar mwrals, Far the protecthon of the repucation ur cighss of cthecs, [oe pee wEMILing.
the dizclosurs of wfommacion received i confuhonee, ar For meimaining the
authority ancl impartialiry of the judiciey,

Tluw: lispiranons muss, hewsver, be interpresed esnicrively. Accordig 1, rhe
Cnwe of Homan Rights, the adectwee ‘nevessany’ invalves, foe the puaposes i+
Arncle 142, o peeccing social newd” aod, althawgh - [rlhe comaaing aees have
a vorsain margm of sppreciation in assssing wherler such @ need exisy’, th:
imterfarence mase be proporrionane o the legiioae aim purswel” sl tche
reasons adduced sy the narional autherities v justify f mest e "elevanc and
snffcient’ 1see, in paricnlaz, Mugt v Geonaee, § 38 and Wille v Liechtenstem
jndgarenk of 28 Ocrtober 1999, o 2E3%0025, 5 01 1o % &30 Furthormoru, any
[uiar tesrriccinm geyuires  patricolar censideralion (sec Wingrove v Unized
Kongdem judgeent ol 23 Movenber 19%0, Kepats of Indigwenly wnd Theorsions
19963, p, 1937, % T3 and § 00,

Furrbermore. che restricsicens must be prescribwdd By legslarive provisians whick
are worded wirk sufficient precassien vx cnable meerested partics o vegulate thuir
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concuer, taling, if nee:d e, aporopriate advice |Eor Canr H, R, Sonday Times v
Uhrieed Iinmgsdomy gulgmenr of 26 April 1379, Series & no. 30, § 49).

Ac the Conrs has culed, officals anid mber smployess of the Eurapean
Crmounirics Fajoy 1he sighe of frevdom nf expresian (e Opore md Traoe
v Conmasseesr, paragraph FS1 even i areas falhng withun ke srgpe of e
cerivitive of €l Cormmunitr msorunons. Thar Feecfoan extends to the CMUCERRIN,
arlly or i wiinng, of upisions thas dissenc e ar conffizp wil those held by
tEae e ployeoe sastnnrn.

Howezeer, it is also legacimare s demwcriie weiety bo subjec sl sereants,
cn accanal ol Leir statns, to obhgaonns snchoas ihose contained m Arocles 11
ard 12 of the Sraff Regulaticns, Suc alfiganoens ave imendod primarily co
frrenveve L resacimslir af roar which pogst eise heraesen the msnanrinn s jLs
affick’s g1 pther emplivrees.

It ws serrled shian che scupe of thase olliganons musy v v ascecting e the naore
of tle dures performed by the persen concerned oc has place in e hierarchy 150z,
tanhan elbect, Wille o Leecheoneren, § &3, 20l the opinion of che Cnanmizsian af
Huimas [gias ot report of T1 May 1884 w0 Glasenapp « Gemnany, Serics A
e 10, & p2eh

In terma af Accicle 1N21 of the EC] IR, specific rescricoinns e the exercise of e
ripzht of heedem of express.on con, in ponsiple, be justificd by che laginnnane aing
of pratecting the rigats of others. The righes @ fssuc ferr ace chose of hy
mstiuticns thar ave chargel with che vesponsililicy of caoving aut tasks w e
[rulrlic imterest. Citeeeng mose be alile wopele oo cheir doing so cfigojee |y,

Thar iz the aasanf e regobavions sewing out che dusies and responsililities of the
Fanapuan public service. So an offwml may i, by urid or wioen exprassion. ace
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im breach o lis nbligarions wnder the cegulaens, pancalacy Articles 11, 1and
17, tearards rhe wasomotion thar be is supposcd to seeve, That wreld destzoy the
velamienship of oot betwoen imsclFand tha instivation aod mace i theeeateer
micave difficult, i oo iinpessille, for the weork ol dhe mancuzinn e be carcied aue
i cooperatien vl thae nffical.

In xircisam their power of review, the Cimnwinaery Covets muse decide, Taving
veasd 1o all che corcumytane s af the case, whether a faic halance has been sue uvh
between che inclreiduals fondamental right 1 fecfom of cepressivn amd rhe
Veritmzir b comeern of rhe mecitutnon e ensie thac e officials aod agents selsecye
she ducies and responsiheitivs implice in the pectormance b their wasks,

finrhe Couce of 1lwnan Righis bas held in chat regarel, it muse *[be borne i amind|
that whenever ¢ ivil sorvane sgh e breedem of expression is 1o issus Lhe *dutes
anel respenzibilivics” veferved to in Actele HEZ) assore o gpecial spnibicance,
which srifics leaving te che natienal aochorities o certain wargin oF apprecierion
in derermining, whether 1l impugned incerfenence Bs proprrcionace to the abave
atm' {see Bur, Court Ho R Vorr v Germany, ¢ ged above; Ahmed and {rhers v
Unite] Kingdom cudgment b 2 Sepramber 1998, Riports of Jdgoesrs and
[Daininars 14958V po 2378, 8 36; and Wille v Liechremsren, cited abowve, £ 620,

-

Ihe second paragraph of Anick: 17 of the Sat? Regulanons muse be interpre
i the Light of s goweral considerazions, as was done by the Qeart of Fiysc
listirce i) paragraphs 148 to 155 ol he conrested wadzgiment.

The: second paragraph of Anicle |7 requires peomissien for poblicatien ot any
mateer dealing with the worls of the Communitizs. Frrossion may b refuscd
anly where tse proposed publicasion 3¢ lalle "o prejodice <he imesrars of che
Cownmniries'. That eventuality refesred ro o a Council regalarion in restiictee
terms, 15 @ marter tal Falls wirkan the scope of "L prarecrion of the riglts of
athers', which, accomling w Article 1012) af the BOCHR as intecproted hy che
Cowrl o Human Righes, s sech as wo usofy msericring frecdom of expression.

L- 1675
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Conseguen:ly, the appellants allegations that the secand paragraph of Aicle 17
nl the Seaff Regnlations does et pursue 3 legrimare aim and ehac che cestreerion
of freedom of cxpressien e nos prescibod by g legislative provision muer Be
reg el

The Tavt tliat the vestriction az issue takes che foem af prior permissien casinu
tender 10 conrany, az such, e the Tundamental right of eeedom of expression, as
the Coure of First Tnstance held moparagraph 132 af vhe comesiel juidgment.

The second pavagraph of Acicle 17 ol the Sl Regolaivns cles 7y provides thar,
i prmciples permission iz 1e be grenced, refosal I‘n:mE |:m=u| sl amiy i L-:.;l:--|;||;|gna,]
cases. bideal, in s Jar as that provition enables insutorions o refose permizsion
(73] ".-ul:lh-:l'., anel rhus poreneally ooerfeer 10 a serions exoenr wich fezedom of
expressivn, ame of the fundameneal pillas of 2 domoecanie socisdye, 4 must be
imecprered agstrictively and applied inostnct complaoce wich the requirame g
mentione:d 0 pacagraph 41 above, This, permission to publsh may be refoscd
culy wlhere publicedan 35 hahle o cause sccious harm ra ahe Comnmoicies'
I GEEa,

Foctlevmone, as cheir seope bs rescriceed oo publicacious dealing with the work ol
the Comrmunities, the rules ae designed selely to allow che mnsocwmiem o kegp
wezlf mformed af che vigws cxpreased imowriting by its wbicials o ocher
emplopees about ars werk o as o sansby celf chn 1 Yoer G ying unl chew
Chil -Irid conducting themselves writl: che wocrests of the Conumunerics in mind
and moe i a way thar weeald sdversely 1eflevt oa thedr paosition,

Romedic: again: o decision refusing permissien sre avaulaole wnder Azicle: 90
and U1 onf che Sl Kegnolgions. Thee is e s o basts Bor the appellant oo claum,
aw b oy, ther the coles i Arocle 17 af the Seaff Bogolaions oo nod amezable
e el eenive sualicnn) review, Revees of chac kied enalles the Cammunary Concts 1o
ascerrain whether whe appointiag aothecity fus eoorcised its powe: under gha

- 179



Sh

a7

¥

ILDGRILRT -2 1, 20T AL e

secend pacagraph of Aricle 17 o the scaff Eegulatens wnostrict complian:s wirh
the limsitatiens e which any incerference wuch the ngl e Dieedam of cxpression
i5 slilyjec.

such rules ceflect the relscionship of qeosr which mose conse betweer, pmpling s
and emplorees, particnlasly when they discharge hoghelevel respensikclicies in the
pubslic sepvice. The way w which che roles are applied can be assessed solely 1ahe
light nf all the relevane corcumscanees awsd the inphoarions tkeceold hee te
perbarmaance of public dhacies, T that vespueck, the aclzs mees the criteria sel out in
paragraph 11 abowe [oc e accegahiling of inrerference with the cight v Teegdeam
al expressian,

It is alsn clrar from che foreing taa, when applving the seoend paagraph of
mrcicle 17 of the Scaft Resulativus, the appeinting authorey owse balanse 1l
wareous intesests al stabe wml s o4 posivoen o do so be aking aceaenr, in
parteulay ol the wravite of zhe potential prejudive 10 1l inrerezsts of the
CLmmnirak,

I the present vase, the Cowel of First Insrang: found, o parageazh 134 of 1he
comcested judgaeni, that e appoinging sochorily matnteainesd, s decsion
cenpovio the applivane fnom his post, thae he had failed o cooply wish fthe
secnnl paragraph of Anicle 17 of the S2afl Begobainrng] on che grounds thar,
Zirse, be had not reguested peemissian o pmblish his hoole, second, he could nar
have Fadicl re e awage thar e wreold be refosed permission oo (he sae grownds
s those e whick pormission had previensly been sefasal i espeer nf arocles of
sumilar conrent, and, Brally, ki somdugt bod serinwsly prepodiced the Cormmm-
nites' mberests and dammged (he ingrirerion’s amage and repotation,”

In -ulatian 1 the eoere infringsmene, che Court o Fizse Tistuce ¢ chserved first, in
pasagraph 127 of the contested jadgment, kit “the ook ac ssue comrains
aumerous ageessve, derogacore ced lregqueerly manking seatements, which are
detcmencal to the hatwoor o the presans and wnsterocions ro wkich Uy =eler and
whiel have Faen rezramely well publicised. parcalarly in e press” 'The G

I Lownd



Al

(TSN T R o KA LTI [ B

af First Insrance was thes enticled caoreaeh che conusion, o che basis af aa
awvessment which caennn ke challenged an appeal, shar ihose statemznss
romsliluleal an mfrimpemene of Acicle 12 of the Seaff R=polaninns.

The Lourt ef First Inscance Lhen relerred, in paragrapl 12% ol the conested
padgmes, et anly b M Cananlle's ligh-rimking grade bur aiso o he Facr 3l
the brak zr issne "poblicly expressed... che applicanc’s fandamental opposeion o
the Commizsim's policy, which it was his responsibaley oo wnplemzan, namelys
Lringing alwwn ecenomic and manerady unigee, an ljective which s, moragwer,
Lancl o i rhe Teegpy”

Feaafly, 1l Coeurs of Luse Instance made e clear, i paragroph 155 af che
contesred wcdpment, that it bad noc been eseahbske:d “thar i I'/|--E‘Iru_|jn||3I chat be had
rtricpetl the second paragraph of Arpcle 1X cb che Scaff Regolaions waoulil have
e pervfe even i the Commenines' merests Jiad not been prejudized™.

e bovegning obee rvatizns of the Court nf Fust lasance, laseal an the sacement
of reasuns in the preamble tarhe conwsted decision isec, i paniculag Ue filds,
sixth, nivah, tenth, tweikth and Bfezech eegials 1o that decisiens, make it clear
hat Mr Cranmnlly was dumissed noc mevzly becanse b Dl Taited eo apply for
DU pREMISLOn, comCrary oo e regquicenents of she secomd paeapral of
Arnclz 17 al he Seafl Repolanors, o Baeawss be hal expressed a2 dessennizn
vprpmecn, buc becanse b fand polslished, witheoe peemissian, material in weh be
haul severely crinicised, and even wsalus], sembers af the Cemnmessinn Al vther
siperions ol had coaclenged inndamearal asperts ab Community poheizs which
had heeo wreeren inne (ke Treasy by ghe Mamber Stes and e whose
nnplementacian the Commission had speciticnlly assigned hun che vespons:Bility
af womtributing in good farh. 1o rhose cicsiemees, be crmmirceed e
irretedialde Bocach of Une vt whico che Commission s entithal o expect
frem s officials” and, as @ resolt, g cie wmpossible frr ang 2sapslovment
relationship o be mmeatamed with he instivation” fsee the 13:h cecical 1 e
decesnon removag Mr Connelly I s posch.

Ay ro the weasures rended e prevent dwenibution af the hacl, which, the
appellant <laims, vhe Coempission should hase adepred moarder o [rrocect s
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imrerusts clfectively, suffice it te sav that the adoptien of such measures wonld noc
lyve erarared che relaciomship ol irusr becween the appellag and che msgitution
and wewld have made na dilTarence o che Bact el 3t had hecome impassilile (o
harm to continme o have any sars of epploenent relarionship wich the insiimcsn.

It Eollivws thar the Conrt of Fisst Dastanee was cnucled 1o couclude, as ir did
paragapl 156 of che contested judgriens, char the alegation of hrcach ot the
cipht tw frecdom of expression, wcsulung from the applicssion chereto wl the
secomd pacagraph of Artcle 17 of the Statf Regolaciors, was untounded.

The firet grounsd of appeal muse cheretors b2 acered.

The sevonsd grownd of appeal

Bv ks second ground of appeal, rhe appellant claims rhat the Court of First
Inscance (i paregeaph 157 of the contested pudgment] Failed te apply the scennd
parsgraph of Amicle 17 and Aruvle 3% af the Soaft Regrlaions corcecely by
linlehng thar afficials om leave on sersomal groands were alse equicsd to oblain
permssion prive tn pubhsking macenal. ke e appellant’s contention L. s
the contrary, the facr af heing on leave on persanal grownds celeases e nfficel
frown rhe requurement af conglying with che second paragiaph of Aricle 17 uf
che Scafs Kepulacions,

The appellont whse compplains thar che Court af Farsr Inseance did oot give ceasons
Lor refecting Tus affer of evidence as 46 1he practice followel in 134 11 at the
Commisson and chus infringsd 1he principle of legitioae execranons.
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In rhan aegand, paragraph 161 of the contested judgment indicares thal, 1
extablich rhe rxistence ol 9 gener:] practice wichin the Commassinn, by wirrne of
which afticials on leave an persenal grounds weere not sequired oo request prior
pecerhsaion, e appellant relied aaerely on oche face ghar in 1333 he had Geen
pranted one vens’s beave i vicer we waorle fur a prevawe financial inseitucion and
that Lhe Jurmer Durecror- Genevad af 2001 ek oar deemed i necessary 1o approve
o comment g Ll teats prepaned by him For char mscutien. Ir carwun e
concluded from thar facr alone dsag 1lie Covrr of Fizse Instaace has in any way
distartad 1l seidence adduced by e appellans.

boveover, o paently chear from the wocdiong of Article 35 of the Staff
Bulaticans U an affcial on ]L‘:w-. by persannal gromimds eloes ot Jose lis staios
as an odfcial dwing the period of e, 1le cherefore remans subject wr rhe
abligations incumbent upon cecry afhicial, onless express provisien is made oo che
S CATY,

Consequently, rhe sconnd geoonel af appead st e cejectel as manifestly
unlvunded,

The ehard ground of oyl

By ks chord ground of appeal, the apeellane complains thae the Coure of Firse
Inztance Faeled o apply the sconne pavagraph of Acticle 11 ot the Soaff
Raonlaions carrecily in that i equated vowaloes wich ceomineratien For e
purpnses af rhar peowgion.

In the Hust part of thes gronnd of apaeal, the appellane mainins chat zha
NG g wreng sice eyaltes do noc censmeare consedganen o s vices
cendered and da nor undermine an official’s inde pendence.
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Mo asserts i the seesmd part of chis groond of appeal dhan the Uourr of lase
hstanec’s wirerprenacion encails a boeach ob e gl oo properey laud down b
Arricle U nf che First Protoco] to the BECHR.

Fivtally. by the thivd pace of chis ground wt appeal, the appellan: complaias that u
pavapraph 113 of the contested judgmunt the Cemr of First Instance miszpplied
Ariizle 11 m making its applicanen subordinate to the rules ore prior permission
laid Juown in Avicle i7 of the Staff Repuiations. He sobpirs that Aroicle 11
applics indepndenchr of Arucle 17,

Sovbac s the licst e pacts of this ground of appeal are cenevrned, rhe appellant
cenlines Jneusell o weproducing the acgements and suliwizsions made bebore the
Conaer of Tirse [nstance wichout Jeveluping any specific azgumene chat ideniites
the error of law thar s said Lo vitiage the conresced jucgment,

Since he firsr own paces of the thicd groaond olappead in realine seek no moce o
a src-cxamination of the submissicns made kefore the Court of First Ingranze,
which wnder Article 51 al che EC Statote of the Court ot fustice rhe {oarr does
nat v, weisdictian 1 underiake, chey muse be rejectel a5 inadanssible [see Cage
C-AS20U% I Berpaders and (ol v Comezigason | TOMI| ECR 5291, paragrapis
AL

The: thitd part of cs groend of appeal, o3 1he Advrcate General absecved 1
paat 32 of his Opinoc. comeeros eiasnmag which the Conre ol Fiey Insrance
inclusled wnaly [vc ibe saze of compleseness o the seeowld senience of paragraph
113 oo the: gevresed judament. The Court of Fira [msance roed primcipally <hat
the zppellant had nut proved he exstence of che alleped practae ub whe:
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Carnrmssion 1o peemin oilicials on leeve on posons | prowds to recewe rovaiLies,
That 1exsaming wae 3 sofficiear apswer in law wo che appelants arpumen. 7he
complame coneerning the second scaensy ob pacagszph 103 of the conresed
padrneat musz, cheecfors, ko liedd on anr aew mo be inedieowal.

LConsequently, e Lhird grownd af appeal migse be rocered in jis vilicety as
nkanifest by madimiszsible.

The fourth grownd of appeal

The Tewrth grownd of appeai senpedses three pares.

In the Zicsr pasrg, the appellane compling dhat in parageaphs 125 wal 126 ol che
cunreseed judgment the Couct of First Insnwwe jeclf concinoe:d the i sl i live
[hase ol the divciphnary pacesdnggs and substinceed s assesment of die Jacs
for char o the diseiplinare auecity Iy aceepring sutight 2 nuaber of che
complaimes cnncmning 1he contents of che book which had been macle by the
Lpongmssion during the disciplinary proceduce, althangl neither dhe Dusciplina y
Gomre’s npueion nov che contesreel cevivion fncluded an expees stamament of
nwsons regacding e s Megeadly insiong names ol the bool, Tuicherrpure, the
rengesteal wdgment mevely ceproluced those ermwliving withaor verifioyg
wehither they wore well fronded.

In parageaph 12é of the conteseed juclament, Lhe Conre of Fiese Insinee rejucted
the pppellanc's argumenr char alimately necher e Frsciplinacy Board np 1l
appaincing anthority celisd one the allsparions shar the boak at ossue was
appresse, deragaiary and msuling, Accesling to the Court ol Fest lnsranee
Lesels Tumlies “zpecifically siwed in ehe opamion sml iy the decisian raming W
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Connwdly foon s post, thae "M Connolly’s Sehavice, raken as a whale, has
reflected on his poswion™, Thar swaremen must e read i the light oo the
appuining anthagics ceport toche Disciphoary Boacd which, o5 the Adwocate
{ienpral ohserved in point 35 ot his Opimon, includuee an appraisal, in essence
identical to thin made by che Court of Base Instanes in parapraph 125 af rhe
contstel judgment, of the sggressve, deropmiory, oven insulting, rarne ul
certam passages of the buak [ses, in marticulae, paragraphs 2% and 16 of che
aprenong wtherdy’s rapoct).

Thie H:"Pﬂ“iiﬂf 5 cherctore mistabken when be claims that tlae $nore of Fics
s tance substitubed U5 cwn Jssessmend loe rhar of the appoineing authaoriey by
frrmulating tresh allegarions agams hit

Fuathurmere, providad the cvidence has nat been misconstrugd and che weneral
principles ot lawe amd 1he rules ot procedurs inrelabon tu the burden of prond and
the cakimg wl evidence have been ehserved, Zindings of fact are s, in arinople,
sulieit o peview by the Court of Jostice in an appenl Jaee Case C-743 F Deere v
Lamerission [1998] ECK 13111, paragraph 220

The {icst part of che [ourth grownd of aspeal must therefore be rejeied.

Fv the seeonal part of This ground of appeal, Mr Connally cowplaing char che
Camart of Eirsg Instanze found in panagraph 128 of tee conceszed udgawen, thatche
bonk in quescien poblicly cxpressed “wis fundamental epposiion w o che
Cnmmissim poticy, which it owas s esponsibiity to implemend with 1he
result chat che relatioaship of trust boevwesn che appelam and his mstitatio was
destrovel,

According to the appellane, that charge was et made against hin de rhe
disciplinay proceedings, Fusthermase, @ any eaprosson of dissend From the

1. ki
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realicy af o Communisy insrinicion on the pacl o aoe of its eHicials were reaaeded
a% A brewch of che o of lopaliy, Geedom of eepression as laid dowen
Article [0 ol the FCHR wooll becone meamnglese. Besdss, e Conondles
responsihahey woas nor oo unplemenr Commis<ion policy but, as stated in the
Meanlingry Tioard opinion, was ‘momconng manpcracy odicy in the Memier
frarzs and snodvsing progicss rowsaeds coonomic and monesacy oamon’.

Az o than in i sadleciest Leoote tuae the findene of the Cowre of Firse Inssaner of
wehicls che appellone coomplaas i alse, as e Comnniszion riglaly points out, to be
lound, i essenee, i the etgle cecial e the opinion of sl Dissiphnacy Goard
and am che reond recital e b cantested decision, Assessmear af the nature of Mr
Connolly’s dudes s a question af feoon which she Coon ol Jastioe caronor refe in
an appcal.

The alleged breach of the principle of ficzdom ol vapression and g restriceivas
whigh sy xcoptionedly be imposed on i are dealo wivh arc pasagraphs 37 w 64
of the prescar judpment, velaving ra 1lhe Dst ground at aproeal,

The seeand pa of the laurh ground of appeal mosr cherefove also be rejeciad,

By Lo il pace of thiv groved of appeal, the appellane asseees char in parage ph
|26 of che canresred jodpmzm che Court of Firse Instance was wrong to hald thac
che Discaplinary Beard ani the appointing sochocite bl not abandoned she:
cunpzlaint relating mooan enfraegement of Ancle LLaf eha Scaff Regolasong, singe
the Comrmisaion has acknmededgead, e its defence, thar i had decided nor o
pricezd wich vhe allzganon of lreach of sonfideialice,

levvsprac e of she migaents relivd va by che Cogamissianon this appeal — aed
i dispaies e appellanes mrepeoation eaeel ~- 0L s clear from e sroomds
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et nnr by che Coucr of First Instance iy pavageaph 124 of the contested jusdgmenr
and approved in paragraph &1 of the preseot judgment, thio meither che
Crisciplinary Boarl pe the appowong awhority abandensd he alleganon of
inleingement of Arncle 12 of che Stat? Regulations.

Therefore, che third pact af <his gzound ol appeal cannar ze wpheld.

Consenquently, che foarch ground wf appeal mose he dwouseed as bewog panly
inadmssible and partly wilvamcde].

i'he filth procend of appeal

By his Fifrh gronnd of appeal, the appellant campplaing rhas in paragzaph < of the
contesred  qudgment che Comaet ol Firar Instance hell thar the appoinieg
auchominys cepact incloded rhe conrents of che book among U Gcts complained
oft iy Uran ey espanadad ecoonmue theories whicl were ar adds wich the padicy
adapred by the Commission aodd that the Ceower rhas Faled e give the rogusae
credence to the appointing Aushannys repom, patagraph 28 of whicl eelered
sialely s eregaa v and ensuhseantared atracks’.

The appellant's ¢laim thar the Cour of Ficsc Instanee was conhized cannac be
wplezld simce in paragraph 44, having cited curlain passages Fom the apponting
authaity's reoert for the Disciplinary Boand, « conbimed feselt o szating han the
vorr contents vl U ok op issoe, in pactcular its polemical wilore, werc among
the Eaces alleged agninse che appellant

The firgh pround af appeal i therefore compleiely unfonnded.

I - 15R%
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The sieth grownd of appeal

The siath grovnd of appeal cornprises rea pans

R 1l first part, the appzllan aecuses Lhe Court of Firse Instence of having, n
pavagraphs 07 gl 8 ob the conceseed judpraen:, lailed to pive doe credence
the dacumenrs e rhe raze by dealing wath a complunt which had net been
Ealalilishedd in ehe coosee af rhu desciplisory proceeieegs, namely char a differs nce
of ppinien b heen expressed berween b Onoaelly anel the Commsszon
regacdimg che encrodiction of ecorpamic and monecavy noan, and by eelying for
ar puipose ona quoration frem rive ook a1y jssue — in chis instance, [agen
12 — which i v appear w<he documents in the case,

I mmsl L puimaced vor, as che Cowrral Fiase lizlance did in pacagraphs 97 and 9§
cf the conreard judmment, *hat che :Ll:pcllnn:':: cigaprermend with the Commis-
siums policy was obwious, as evidenced by the passage ciced dam the Bagle, wlich
wirs manilvstly pact of ehe case-file, and that the appellanc himself gave an
explanancn ol belane (e Desviplicare Board (zee e minetes of Uhe heariog on
¥ Decemdner 159935, pnans £ a0 7,

la any evenn poaccly Factoal appraisals of Qear kind aee men subject e review by he
Conrt of Justice wan appeas.

gl sevomd pact of e $ifd geroed of appeal, e appellace mainsuns chat 1
paragraph @4 ol the contested jedgmene the Coaer of Fiese Inance wrongly
atributed e kum cerioe 2atements wlick he had om made, o the eflagy dhar;
snee his critigues and proposals were Blocke:) by Lis superiors, le had decicled,
grven e vital impoteece of the meoer ar issoc amd e chmger that tae
Commssion's pohicy entailed Ton U Tuture of che Dinon, tomeake shen gl

| Lawd
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The material aceuracy wf rthar searemen, which is tken verbzdm (o rhe
Drisviplimary Board™s apusion ow which tle Cower of Firse instance's aceessment i
Logd, vamor e challenmed soiely anthe hasis of 2 mere atfirmarion imsuprrc:d
by precise and coberent evidensca ra the cnntrary. As the Cowrr of Fiesc hitance
obeecved in parageaph #3 of che contesed wdgmens, that stalement s,
turthermere, senfrmed b the minues of the heanng v 5 Dreavmber 1933
jpapes & e 70, the contents of wihich were noc disputed Ly (e appellant

Consequencly, the sinl groond of appeal mwst be rejectec as parrialky
imadissible and parsially unkoended,

The scveneh pround of appeal

By s sevench goound of appeny, e Connolly dispaies rhe Loort of Frst
Insrance’s finding in paragraph 47 of the contested malgmene thac, at his hinal
hearimy, betiee the appointing avchority w9 fanoary 1996, he neither claimed
that Use Disaphnary board's vpmive was froaded on cemplainis which fugheto
e regarded as new tacts oo applied, 15 he was entitled 1 én snder Ardede 11 ol
Annex 14, ber the dweiplinery proceedings o he reapened. Accordiog o che
appellain, it is <lear from the minutes af the hearing that i the wuurse af o Tk
adviser provucded the sppointing antborire wirh the subissiong lwdged wizh che
liscyplinary Boacd. in whick he apphed foc the proceedings 1o be stayved sod for
the case ta e relened back 1o the appoiting authorice for 2 tehearing in fhe
evinL of the Brard seeking oo rely on o maceral Tweach of Aricle 12 of the Staff
Repnlarinns.

[rrespective ol whither this groond el appeal is adrwszible, the appellanrs
arpumnent dacs act, in any event, prove that paragraph 47 al the contested
judgment is vitiased by an erree of assesament. Fhat parageapl marely states tha
ar the hearimg on 9 Jaary 19496 the appellant neither convended thar rhe
wpinicn af the Discipinary Board was leunded on new complaints s appphed
‘ot the disciphnary proceedings oo be renpened. The Concl of First Instanuce’s
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finding canmot be challinged oo che basis thar the appellant peoduerd ac rhar
heacing the subimssians balged weeh the Brssiplinary Beard, o whach be
generally rrigreed lis prsimaen 1 che event of new complaints being put tereand
in the Furwre.

The weweml grone ol appeal eanar rherefroe he rejecsed.

The cighth ool af appreal

By his 2igheh geoumdd of appes?, ehe appellant clams thar in paragrzph 43 of the
cumcested judigmens 1he Conrt ol Firs Inaaoee Giled roespod adeguarcly to les
plea alleping thar gha sreond pavagraph ef Article 87 of rhe Sraff Regulaoons lad
nrr heen crmphed with in chat he hadl qut previoosly been hearcd i rebation o
tare matters, e the avicle puhlishec by The Timas newspapes oo
A Seplembin 1995 and the intervacw given o a televisinn pornalist on
2h Seprcmber 1993,

In cthar vegacd, o0 es cloar from paragraph 48 of the conreseed judgment that U
Cewrt of First Instanve inladressed 1he "avgemegar iRar vise eeporer sihaioed morhe
Prigcip iy Bamnd lid nas vefes ooorhe face chat he had publshed aoacticle on
f Seprember D993 fnr che purpose of premoting kis hools oc thae Te facd waken
part i a selewision Lroadezst oo 28 fepiembee 19997 Fuerkermears, as regards rhe
avgnents put feoweacel in swppeose af che eighth proond of appeal, i need merelr
le poinred out shar paragrazh 19 of che report o she Board specitically relos e
the facrs on whch the appellan eeles.

Euoen if the appellane’s plea ab fivet i, wliose weene wene indeset nog
partivularly clegy ba mken as meaning thar, conteazy mo che recuiramenr: of e
seeond pacageaph of Argicle 87 of the beaff lll:;.'.r,ul:lth:-ni he had noc been hieard on
the owo masers w ouustien Beture the repurt [oc $he Diseiplinacy Boand was
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drawa upy sutlioe iv o new tha i papageapl ¥ ar 1l enmgsied judgmenr rhe
Coeer of Fusc [nswonce srated thar, o lereer of L3 Seprember 1993, he
azpainting authority inrited the .1|.:-|:n:!|nnl: to iccess a hearing on che faal:&» at
pigue i the light of bis eblipations wodee Arvicbes DL 12 ad L7 al the Searl
Regielarions aend tdnar ar the heaving rn 26 bepreeal=a 19%5 he refused o answer
any of the quesoans o7 oo lim and Eled a werten stacemene, the cortents o
which are commariesd in pacapraph 14 of che concesed pudlmment. Ieowas cnly
atter Unsa seamed hearing, Usat 3 uoswy oo 9 Ocqeber 1995 1bon v aponincing
aurhreeriny decided ooceefer the raerce rorthe liszypliery Boacd aoder Artele 1 of
Annex T,

The eighth gronenal of appeal niose theretore beorejecrec] s manilestly onleonded,

The rinth ground of appesl

Bv his okl groumld af appeal, e appellam criticises the Court of Firse Instanoe
Feag sraring i margaph 74 ol vhe comresicd jndgimear thar ie was paomsaihle for
the rappocteur oo present fns repere arally oo ather memw bers of che Disciplinanr
Board and chat at sevcral points fin parasraphs 71, 84, %5 aml 101 of the
sugebsted ol groene! the Conre uhluﬂ-n_r_l that the appellac |m-c:| e preeveadedd any
[rred reecsapamr hic allegargn thar che Degeipleare Booed and i Chariman had
performed chew task inoa sopecticial and kinzed manner, despoee Bae ofters of
praok i kth hie applicatzon and ceple

Bg ramards rhe Lz thar the Digeplivny Boond did nor praduze a0 reproee, the
Court musr reiterans the fndimg made v che Coove of Firse Instanee in paragraph
e oof che comteseed puadzment char “arficle 3 of Amnex DX i contined Lo berimg
devwere Lhe rapperiours dunies amd ez pang SWLECTROE Y ¢pﬁ|.‘;ifi|.‘: forvema hrics
concorning rhe wey inwhich chey showld be parformed, snchoas wherther a writeen
repuct should he procuced or whethsr such a cepore should be disclosed oo ghe
partien,” The Court o Frst Inssance was eherelore cormect W iafer i *Chece i no
st wle the opposiew should el present his pepon eeally o the arher
members of Ui Thasciplinary Toand™.
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A eo the alleearion thar the Svare of First [nstance failad va comple weich the rules
relating o the Lurden of peoed wpad the caliing af cvidence, an alleganon incendedd
gl prregenr case e catabbish a lack of dependence and imoarciality an the part
af the Discaplinary Board, it st be peimted aul thiot, s @ geeral cule, inoorle
b salisly 4he Court a8 00 ey elaims ar ac the very lease, as 1o che need for the
Coore icselF oo taler evidence, it 15 not sudbcient mecsly toorefer b certain Tarts in
soppoee of the claim Thens o alka b= ulidoced safficienrly peecioe, objzonve
and consiscenn mdicia af chew teuck oo probability.

Tl Cawrr of Fisr lastance's appraisal of the evidence produced 1o i does naox
constitute, save wheee the sense of the evidence Do B disiooel — and
such dhsturtion has heen proved by 2 Coonolly o dus case — a pout nf L
which s subyjecr, as sach, oo eeview by che Coune of Justios (Case C-302755 P
ﬂf.f?i_‘_l:':ill_:lrrl' DY gagd Ciphors v Conues! et O onaeniss ing EI"'.C"H‘?] FOW 14775,
pacagraph 297

Conzcguently, the nernd geooed o appeeal mosc be rejecred.

The teoth prownd of appent

He his enth graond of aopeal che appellant clamne that the Cownse of Fuest
[nstance, Erse, refusecl i parageaph 129 af <he comiosied joderpent 1o goant g
applecation lor prochecrpn of 4 memacandum daeed 28 [ely 1995 oo the
caleularien af alary rednocnons in cases of suspension alchoweh tae memar-
andum wenukbd have heoped G to estalilish o e Conmzissivn Bed onsused 11s
powers and, secend, hebd it e wecrmeraadum dicd nor *speaafically concen W
Connelly™s cisimissal, wven chaegh woither of che paroes had procloced 1he
memocerdum i rhe aveceedhegs. The Court of Feest hestaoee infeineed Che rielis
of che defence aml wolasully made vse ol @ fage al which i had “speonl
ks ledie®,
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In the absence of shivcnive, relevang pnd coosisrenr mdicia, sehich ic s far the
Couvr of Tiest Instance aione to assess, thar Cowrr was ontitled o refose the
applicativn for production of the Commistions memorandumm altering e
eergral pules for ealeulaviog salare cedosiens in cases inowhich officials are
arsprended, whech, e ceasen af i very sobjece-mateer, dud net conceen either
divmissals in grenera: orthe appellant's particnlac sicuatuen following the sweasure
cemovioys hieo broam las post,

The tench praond of appez] muse therefore be rejected 25 manitestly unfuonded,

The alzventh grownd of appel

By bus clevench ground of appeal, che appellang despinzes paragraphs U272 wo 175 of
che contested judgmene on the pround that che Court of Tiese Instance fealed wo
answer warinns arpements capable o escabhshing that the Ssopimary proceed-
nge werr vriargd byog o misose of powees, The grgamears reled pnoooneernnd
‘paradel preceedings”, ke Railure o rephy e che qucsuon crmcerniag rhe exacr
soope of the disciplinary proceedings in relacion e Aroicles 110 12 and 17 of che
SafT Regulatiung’, ‘the absence of o Jogical connection Letmeen Che poenisses and
the gomelasiens covwn: in reliioo 10 1be Jisciplinacy procecdings, rhe faer ghar
‘the Commussinn mamcained ins pleadings chac che Dusziphoacy Goard was not
cven obliged o read the concested book' and ‘the delberate and provocative
appuintinen: of the Secretacy General as Chairman of the Disaplioacy Beanl®.

[ chat regarc, i is clear from pacacraphs 171 oo 175 of the contested judgez e
thar e Court of First Tstaoce did eol regard the appellants argemenos as
‘oljocrive, twlovant and comsisien indicia® capabile of suppeiting his argumen
thar the disciplinary measues imposed cn by pursoed an aim ather chan ehat of
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sifegnarclng ke icenal order of the Cammuniry puhhe service. The granonds ser

ot 0 che contested judgment mause, in liphe of the circumstanees of t]'u:- case, be
reairded as a pooper vzsponse o the appellant’s acguments al, tlll:n'll.t-u'. 55
[erage suliciemn to amabbe the Crnno af [acrioe ca excreme mn power of ceview.

A the Acheocare Generaf obsereecd o point &1 o lis Qpiion, although vhe Coun
of Eirst Instunse i requinad to give rgagons e ais decisions, a8 nor alliged
vesprand in derml rocvery single argmmenr edvanced by ehe aopellont, pacoiculacly
if the avrment was not serbicienthr clear and previee and was e ahequanely
suppurival by evidenge. To len egeod, e appellane bas nae proved, or cvon
azsesred, rhar che argemenes caferved 1o pavagraph LIS ef this judpment seee
hase peymirements or thal they wene supparted Dy evidenra which wacodicioered
by e Caner of Fiest Tnerance, or rhae inirs assesement of char ewdence the Cnore
oi Eirst loscance coneravened e cules of procedure or geonees] lege] prinsiples
concernimg the bueden of prood or <he taking of esidews.

T use cicummziengaes, the aleventh geaued of appzal muse be cejeceed.

The vweelfily ground of appeal

B Dis twelitle gaoonel of appeal, tae appellann asseos i dwe reasomey, in
parapaph 15% of re conesowd pudgmen s lageadke fased o tha she Ceore of
First [oscance infersed o previcusly woknown fact fone one Ui was anecelain,
veliereas o properly deaven presanpivn fwvalaes an unkaeon Faee heing inleoed
fonn ane that is stz Pasthermnie, o negarive ifoeence, §'im comnoc be inferred
Fram..."s, canonT sceve as a4 hasis fo1 soond ceasonimg.

[- Iaty
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Thiz growng] vl appeal camno he paheld sioee i is based nnoan inaccwrare readsg,
raken mar af conrext, of rhe abvweementinned paragraph of che cteoesced

jutlment.

Ag rthe Advocare Gieneeal kas correcrly peinred cot in point &4 of his Opinion,
maraecaph 155 of the comreszed jndemenr amiwers che appellant® ebjectien et
the wystern of price permissivn in the second parageaph ol Avticle 17 af rhe Sraff
Regularions ancailed nnlimired consseahip corrrane o Amicle 10 of the ECOT.
The: Cowcrr anf Firat Insrance bagan hy staning in paragraph 152 chat pecmassion s
refused only excepnonally and thar eefesal may be justilic]d only whee (ke
publicatien cenceried s Jikely e prejudlive e inteeests of the Csmamumics, and
wunal o osay pacagiaph L6 han e conrgsrel decizion wis Based, amongse
other things, on che face char the appellan's Debaviour cavsed serivus prejudice w
zhe ineereses of the Comownices, and damaged the evutation avd inage ol 1he
Commnissicn, Woecoucleded fpecagph T3300en leene was nochomg v sizgest tha
the aprpellum gegohl kase een found e have infrmged the second pavagraph of
Avdcle 17 0f the Commuonues' incerests had nac Beon prejudiced, ber which
reason chere can be oo basis for soeakang of “volimited censorshipy'.

The vwelfik ool of appeal nuwet theretore be rejected as manifestly unbeoaded.

The thireenth ground of appead

iy hin rhacreenth prcod of appeal, the appellan sulwas chat s appacent Com
a reviews of hiv other groands af appeal chat the charpes asainst bim ave net Leen
proved, witl ghe cesoll chat the Gosel ol Firse Tistanie asscsano ol he
prrapreinanalivy ol the disciphoacy measuce 14 ovalid, since w15 hasec o the
Mremiss in pn*lnp,mpl' 155 of the cnnresred judgmenc that ‘the teuth of the
allegations against the appheant has been established’,
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16 Smewe numwe af the other grounds of appeal nut faewsand Do the 2ppellane can be

upheld, Ll thirweemh srosnd of appeal mesr alses be eejecrml a5 unloumled.

As the ples fur zanulmens of the dispueed decisiom were Leld e by eirher
madmisiibe or umlownded, the Soure of First fsrance, in pacagraphs 178 and
L¥2 nf che contesred jodgment, properly cejected che appellant's claim For
cinpensatien for the maeral and nen-marecial damage allegecly ouféersd b
Fiv, sivwe that edainae wes clusely linked with tae earlior pleas. The appellant has
mas pur forwad any argonent capalle of onlerminmg rhar ceasnniag and
icondingly les claim for danages before dwe Coue of Justoe is mandesdy
inachmiasille.

The appeal muose cherelore b dimissed s oetine

i 1%

Under Acticle 6212 of the Bules of Procvdure, which s applicadle <o appeal
proceedimss pecsuaut e Arcele 108 rhereof, dee unsuccessfol pacey is o e
prleved o gy ghe costs, i Uiy hawe been applizd for in she successiul arms
leadings, Under Aveicle A af rhase Rules, in proweedings berveeen the
Comtmanine: angd e seevanls, wsdoonens ane oo beay heir own costs,
Uloweever, By vitwe of rhe secnnd paragraph of Areicle 122 of dee Roles of
Proveduce, Artwcle ®) docs noc anply 1o appeals owgln by aoffecials or arther
sezvangs al an msticutivn agaiese she lacrer Saace the appellane has been
wnstecessful s bms appeal, L st shescbore Do crdered o pay the coss.
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L thuse grosd s,

TIE COLnT

herebay:

1, Drisnusses the appeal;

2. Orders Mo Connully w0 pay the costs.,

Rndiagner [glosas iSulonn L Perpala
Warhelel Shaais Edweand
Puiszocher Jamn Seviin
Lchnrgen Colneza

Lrclivered in opea court i1 Luxenlwrg oo & March 2001,

E. (erass Cr.C B riguer 1glesias

Eagistriir IPeceaduat;
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FUCHFMENT OF THE COURT
G Mlaciy 201

In Cage C-27450% T,

Uernard Conmolly, 2 farmer officin of cthe Commission of the Bunipein
Communities, vaading in Longdon, Vnireg Kingdom, tepcseneed by | Sinseelrc
and [-10 wan Cehuchten, avecars, with am addoes for seivice in Luxenbours,

appellact,

ADTEAL agaimst the judgment ol 1he Coort of Fird Inaraace of the Burapean
Comeummies SFirst Chamber) of 14 May 19%% in loned Cases T-340U6 and
1-16 3% Compolly v Comusanr |1999) ECH-50 1-4-47 and [1-4A%, sockingg o
have thar judgmem =er aade,

the oilier parcy oo the proceedings heing:

Commission of the Ewropean Commuibies, represznred by G Valaesia aml
I Currall, acting as Agents, assisted [y T2 Waelhrovek, avocat, with an a:leress
tur seevicy in Luxembsoucg,

Jebenzlant ar first mstanoe.

“Loug wps nhib vaee Eirack
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THE COURT,

composed of: G, Rodriguce [gesias, Prosident, © Gelmann, A La Peata,
M. Whatheler | Rappacrene), ¥ Skouris (FressCenes oF Chambersy, 00AD, Edwaid,
T-B Piseneker, I) fann, L. Sewvdn, R 5 hintgen and ML Colnesic, Tulges,

Avecare Gengral O Roie-Jarabn Colomer,
Cegistzar: B Grass,

having regard o ghe [epoct for the Heaing,

after hearioe wal angment foom the pacties ac ehe heaing oo 12 September

210,

aluer heaning the Chvinicn of die Advovae General an ke sitting o 1% Ocroher
ZUHED,

givee the fellowing

Jualgrment

v By anapplicasion bodged ac the Wogisicy of (he Coure of Jusnce on 240 July 1399,
Mr Connally nawglin an appeal under Anicle 4% of ke EC Seaomee af the Court
of Justice and the conzespormling provisions of the B0 a0l the TAES Starns

[- Ia3n



ICLSACH - F o LI — CASE O I E

el the Comer of Jusrice againar the jodgmene o the Coure of Fiest losance of
% Bay 1999 i [reinad ases T-34090 and T-145Ma Cornally @ Cinunission
“1uus] ECKASC 3-2-87 and 104573 |"Uhe annazsted judgment’, 2y which the Coar
of Firel Tnsrance dsmissed, first, bis action for annalowene of the opinivn of the
Misciplinary Toard of 7 Deconber 1993 and of e decisien of the apprincng
antharicy ut 18 Janwary 1996 cemeviog him from s post withma wichdraval of
hos catetlernent o3 recement pensice (the conreseed decigaen'y and, secencl, lvis
activn [or damages.

Leral bachgromnd

Avtice 11 ot the Regalariaas and Rules spplicab’n ro afficiads and orher secvancs
af the Eurepean Cnmeaunitis: Fthe Saff Roguladons's provildes:

‘pon otficial skabl eanow oot his duties el comduce imse it solely wirh the mteress
of the Cenmaunicics s mind: he shall ncirher seeknor take insmuctiens: boem sy
g Gk, authority, wrginusanon o persun anelsicde hus mstitutaon.

An official shall nut widwur the permission ol The appoantig anl ity acceps
Froa any goverinuent a1 From any ocher sowrce nueside che instinarion oo which he
belopgs ape honowr, decoration, [avour, gift or papment of any kind whatever,
vxevpt for services rendeved githar hefore hiv appocmment ar during i ial Ieave
fror military o ether narianal serescy wzl in eespeet af such servive.”

1- 1040
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Aucicle |2 af the Saff Begulaions proides:

‘Aas alficial thall abswain fioen any action and, e paricala, ey public expressiom
af apinian which tmay reflzer on his positien.

An ofhicaal wishing o engage in an owide acnvivy, whesher gainful a2 e, or o
SOy Ay Assigniment oulsnle the Cemnwounes masy abtain peomission fromn
the apnomeing aulwrity. Perosson slall be refosed i the activity o= assipmaen
5 such as toompair she alficials independencs ne o be derimental oo the worls of
ghe Communitivs.'

Tl secand pasagraph of Article 17 of tha Sl Reaolanions soces:

v nflicial shall nor, whecher alane ar popether wieh others, pubilsl or cause o
b publiehad wichay the peronssion of e sppoincing avthadsy, oy macter
ceiling weith che wirk af e Cememonrics. Poomission shall be refused rn e
where the propessd poblicaven 3 Lable o reciteclice 1l anterests of rhe
Carmingics.”
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The Facrs giving risc tn the dispure

The facts preing cwe to e dspore are ser out o the conwesiad jucgment as
oLl s:

Fa

Az the naterial nme, she amplicane, Mo Connaolly, an official nf the
Ceaguisgion in Crade AL, Step 4, weas Hesd ol Dair 3, " BR(5: National
and Comomwmeny Monetare Talicies™, in I Hrecrovase 1, “Moneoay Allirs™
in che ThirectorateGeneral T Fonnomic and Financial Aaics (D45 105

Ui thrae occasions, dating rom 1991, flr Connelly sulmteed deall anicles
celatng, respectively, mo the applicanon of munctary theonies, 1he develip.
ment 3l the Furapean dlonzrary Syscer and the mosterdsy impleacions of tlhe
whire: paprr nn the futuee of Furepe, Promissian ro auhlish che ancles,
which, vrder the second paragiaph of fancle 17 of (ke Stalf Repulatiors,
must Te abiained peiar mo pohlicarion, was cefused.

On 24 Apcl 1325, M Cosoulle applisd, under Azvicle 400 ol rthe Sraft
Rrwulativng, o thce anths’ wapaid leave o persenal groueds commen
ving on 3 Jaly 1993, stazing as the cvasons fim s applicacion 1a) to assist Lis
son durmg che school holnlays in his preparation ter Unital Eingdams
neiversily cnicanses (0w enahle his father te sposd some ime with ks
Tamily; il ro soend some dime ceflecting v naiwes of cormomic theory and
pulicy and e “reestablish acguaitins with the heevazure®. The Comenis-
sione granted] him leave by ilecizion af 2 unz 1925,

[- Ia4d
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B lereer af TR Sugus, 1925, Mr Cemnolly apolisd to 2e remseaced moche
Cnmmssion acivice &t the rod of his legve on personal prounds. The
Cmnmvisicn, by decision nf 27 Scprembor 1995, pranred than request aml
weinented hince in lis pose wizh elfect from 4 Crereber 19995,

Whelsr on leave nn personad grounds, Mre Cannaliy publeshad s book encirled
Tiaw Rorten Heaot of Duvape — The Doty Way fror kurape™ doaay withooy
LU HUE EIer PErTSsIaN,

Early in Scprembae, mare spevilically between < and 10 September Y95, a
series af arnicles conerrng che bonk was pualished i e Evrepeas and, in
particwlac the Bretisly pross,

By letter ub & September 1995, che Duweerne-Geneeal Tor Persanne] and
Adwivigoearion, an Bis capadily as appoindng wthorioe. informed e
apphcane of las decisinn oo inciare descipleaey procesdings against hime for
mivingesient of Amicles LI, 12 and ¥ of rhe Sraff Beanlanens wul, in
accorilance with Ariche B7 ol thiwe regularicens, emvited hoeytooa preliminan v
Learung.

The Fusr hearng was held an 12 Seprember 1725, The applicans than
subimdtied] 2 written sratemene indicaring thae be wanle oo angeoer sy
uesticns miless [eowas duronnl in avance of ehe specific bacaches ke wag
nblemed 1o hove commered.

Ly lerees of L3 hoatember TYYS, (ke appainting authority formed che
applicant thar che ﬂllcp;lnnns af muscondusr Tnllowed pulibcation of hic
bewalz, gerelgarion af vxizacts feom itin The Toves newspaper as well as e
staczaenTs thar ha lagl made inoan inweeview pobliched o char NEWS pape,
wirhime havig obtmneed proc permussien. The appeimting authority again

[ - Lo
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redbec] i to atterul o bearing ceganling thege manes inothe Jghe of his
aaligaciong ueder Awricles L1, 12 amd 17 of the Staff Hegulat:ens,

L0 2o Xe Seprember 1793, ac 1 second heaving, the applican vefused 1o answer
any of U questions pod W bim and [iled @ wreinen siemenr o whizh he
achwninreel thar iv was Tegrimare for o tobave publsived a weork wizhanct
seqnesning nrine peomission hecavss, when ke dul o, e wacaon unpead leave
on persinal grennds, Fe added thae ehe serialisation ol excaoes frem his
bawinkr e Ll press Tead beane docaded an by hiz pohlishers and chat some of the
scarcments oontaned - the ineerview had beeo weanalbr accibmesd e Boon,
Finallr, 8Mr Cornnlly expressed towbts ag oo the objectivity ot the disciplipaey
proceedises conmmenced zgaist B in owiew, moeahly, of sraremenrs made
abnu ki o the pess by the Cammission™ Presidenr and irs spoleespersen,
and as e wherher the conddential nacore of che proceesings was e
respected.

11 On 27 Sepember 1995, the appoining aurthoney decided, rorswanc o
Anicle $5 of 1he Soff Regulecions, o susperad M Gonpolly towm his delies
weith ¢Eect Zrom 3 Ocealier 1798 and wo withludd eoe-halt ol lis bastc salacy
tlorig the period of his suspension

12 Chy 4 {lergber 1995, the apprincing awthorice decided oo cefer _t[u: matreT tor
the Drsziplinacy Board oader Azricle 1 of Annex IX co the Staks Regulatens
“Anoex 1X')

16 On 7 December 1975, the Drscopliesty Boacd delivered ao opinion,
forarded e U apelivas an T3 Degember 17995, in which o« necremmaended
thar che disziplinary measae af rermoval frem orst sachout wizhdrawal or
reducrinn of his encicdlsment o a recrenene pension shoeold Be aopased on
| FTT{ (T
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O 9 fanuary 1926, rhe appheant was heard e che appoinmng anrhaeiey
[maseane ro the rhivd garageaph al Arvtcle 7 of Aonex 1%

By decision of 148 Jannary 1%, she appointing anchooe wmposed an rhe
applicane che disciplinary measue eefeeeead woim Acticle 86200F1 of the Staff
Fegniaciuns, namely semarval from pest woshaue wichdeaaal ar eedoetian of
his ennitlement w o elirement penson.. .

The decisien rewoving we Connaily frvn his post ser ot che Jullowiog
algnbnl al feasce;

“Whereas oo 19 bay 10 % Coennlle was appointed Head ol Uil
.03

Wherzas by virue of lus daries tde Connally las Leon cosporesilale for werer
alis, preparing and talking part i the worls of the Monzeary Crmingoe.
soneraly Pelicy Sab-Comnniee mel ¢he Committee of |[Sovernocs|,
MOMIEOCINE ManCCary ]'.-r:-lh_n:ﬁ w o orhe Bember Saees and ;||1;||}r3.||1g the
MONETACY Jmpllmtu..m of the ineplerentzoon of Euwopean ceamimic wyal
I'|'|i.'.ll1-:=!li:1|':|-' Hrmceg

Whereas Mo Coneelly has woien a senk, which was poblished ot the
hegrinming of September 1225 encitled Tiae Recten Heart af B o

Wihereas thar back Seale witly the -rlp'..'plr:-pm: Mol vears of the process
ol Loropean mkegration m the sconomic and moictary feeld and kags been
writlen by Mt Coneelly un U bagis ot the professienal exporicnce e hag
pancsd while cosrving com Ris dunes @1 the Cammssion;

[- Iad5
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Whercas r Connelly has ned reqocsced pormission from the sppeinring
auhority wr pullste rhe honk in question in accordaney with Arcicle 17 of the
Stall Bugulangns, which is pinding oo all officials;

Whareas Mr Conenlly could eor have Baaled oo be avaace thar he would De
refused pormission on che same prounds as tose on which pennission bad
previousle beem refised i respec ol anic s i wehich he bad already vuddined
the Lleas thae turmy the care af che present beai,

Whereas Mr Connolly mentions i ahe peface to The Hortew Heort of
Europe that the idea bor the book arae after be had regquested] pecmisson ro
poblish o chapter on the EMS i another buaky he was refosed permission
and rork the view thar it would be wortlselwle roowotk op that chapter sod
make i1 iaco a boeuk i its v nigh

Wl Mr Connedly has appruved, ol bas plived an acoive ware in, the
promonon of hi: bouk, sutably praning an incerview oo The Tiomes
newspaper om 4 September 1995, anowhich dare The Times ales puoblished
eatracls om his ook, and writine an acticle Toe The Vimezs, which wras
published o Seprzmber 1925;

Whereas Mr Connally crald nor have Failed to b wwsne thae the pukblicaoon
af his ook reflected 2 persomal opiniom thar confliceed wath the policy
adopted by the Commyssien in s capaczey as an insctution <f U Feropaan
Unirny responsible far porsang a major objselive and a fandamental prelicy
chaice laid down in the Treaey on Burnpuean Unicn, namely economis and
TACNECIrY TrLH I,
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Whereas by bis condact dr Connolly has serioushy prejudiced the intecests of
the Crnrrmigies and ks damaped the age and eeputaten o Lhe
imsCiTUn;

Whereas Mr Connolly bas admitted receiving rovaloes paid to bim by his
priblishers ag conzideranion Ter the pablicaien of his hoolk;

Waricas M Connollys cemall conducy Bas cefeared o dis position g5 aa
elficial, given thae an offical s regquived w condoce himaelf solely swach che
terests of the Cornmission iz maenal;

Whereas, havinge fregoentle been refused oommzssien #upablish, s reasenallr
dhiprnr afficial af his senia<ary and wieh his iespongibilives coold nor hawe
been unmaware of che narure and graviry nf such breaches nf hos nbligarions:

W heveas, wclisregard of his durizs af gnod faich and lovalvy e che smsngiminn,
Mr Connolly at no cime advised his supeciers of hos ibention to publish che
acak i gqoestian eden Cheogh be was sl haongl, as an ellicial ow lecre i
ar e grvnels, Py bas docy of confidentialing

W hereas B Covscdly s conndugt, on aecomt ol DS gaving inenlees s
wrernechalde breacl of the mwse which the Cowmission s enccled o cxpecr
trom its officials, and, as a tomsequence, makes i impossible for any
crmpl o ment relmtionship v Lo msimtained wial dwe imstiguonien;

[+ 1a47
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By letror of 7 dazch 1996, reczived at the Secretarial-General of 1he
Commession am B March 1796, the applican sebonmonal a compheon ander
Article 021 of dhe Sl Regolations againar che Discipinary Board's
apation anad agamest e dectsioen o renove hine fion his pose

R oy apolicatien ladged ar ehe Begistey of the Conme of Twse [nstance on
I3 March 1998, ke applrcant brouwghe an action ter anouloent el the
Disciplimany Toard apiivn (Case T-345960,

Un L& ule 199 che appheant seas mformed of the decison sxpresily
digmissing his crmplaint agnnst the Tasciplinaey Broaeds apinion and rhe
decision renereing hinn fra s s,

Ty an applicatinn lodeed at che Regisery of the Court of First Insiogs on
18 Octeber 1796, dhe applicant brought a0 @ction ror aomulment of the
Disciplinere Bn_,an s oplinien ol of the decision vemazamg bim fenm lus post
and froe cdlamapges (Case T- 163594

NiGh
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A dbe heming, icowas Sormally necorded thae the ebairns and the pleas ool
teceed oo Case T-34% were reprated in cherr ennreny w Case T-16 3708
anc that, vonseguendy, the applicant was discontimung the preceedings in
Case T-396.°

The epnigsted pudpment

Relen: Uhe Court ol s dnstance, the anpellant pot forward szven (e i b i
sipport of hes claim tor anmalmen, of zhe Dueciplmary Tnord s opoen aaud (|
vimtested decision. Fies, he alleged rhar <heee kad been inegolaitios 1 <he
discipliary  proceedings. Secord. he alleged rhay the  rmasens givin were
insnfhicient and that Lhe Discaplinary Board ad ifrinpes Arecle £ of Anney 1K,
the rights of che defence il the principle of suund admnistrarioss. By his clacd,
faurzh and [iGh pleas, che applivane subsnwesd chan sheve had been infrinuenzucs
of, respectively, Articles 1L, 12 and 17 ol che 5o Begenlativis. The basis of (|2
stl ples was maniles) error of assssnwent aud beeack ol Le princple of
prapoctisnabivg Tinally, che seventle plea alleged risuse uf poveers.

Tize farst fuloa fan Jeveer proepalaritios i ihe drzerplinean v povcrednps

The epplcans complamed, dosee b, that e Disciplinary Boasd aned e
appoimting auchancy ok aceownc of maner: whieh were out deall with w the
disciplinavy pruoceedags, wanely, fiest, the complaing thas Sle Corminl s Tk
wxpressed o apinien which was incensistens wach e Commission's plicy wl

. 14y
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bringing about ecomomic and numetn y wiion and, wornd, the face char he bad
wenarren an artic'e, pohlished oo 6 Seprember 1995 iy The Tieres newspaper, 1ol
raken pact in & Lelevisinn prograiinee oo 26 Sepemhber 1995, He also complained
rhat che Disciplnacy Board bhad noc preparea a repoct on Lse case 15 1 while ani
that the Chairman of (he Toard bad vaken an active aed biased pait aooace
pruedings.,

Tue claim rhar matters ser Jealt with in e disciplinany proceedings were taken
faatg coount

In pacticular, che Qoo of Fust [nseance hed as Sl ows:

‘a4 The Craer ruse alse cejaet cthe applicanrs argument that 1he appointing
sibcrion’s epurt 1 the Cisciplimary Brard disl ool inchude e comenrs of
the book anwmg she facts complined ob Lo was limieed to ICICrCLLY B
fnrmal infragements of Arncles 11, 12 al 17 of the Sialf Regolacions, In
shat regard, it mus be obseorved cha the report inljgared, withual any
ambiguity, that the cunrenes of che lonk ac ssue, parbcular itz polemizal
rature, were aivig the Bats alleged agadnst e appleoant, o WL AT, i
paragraah 23 e seq. of ke coporg the appointing authucty considered 1l
there T heen an infringeesene ot Articl: 12 of the Stall Regalakions en rhe
grouncs that “publcadon of dhe ook o izelf reflects on Mr Coannlly's
prsician as hw has heen head ol che unit at the Carumission,,, resprnsthle for
che maters recranted i the hook" aud, “#orchesmuee, i the bool., e
Cuneiel by rakes ceriain deropatery and unsubstantiaed atracks on Caomnis-
sioners and otler members of the Commissivn’s stk in suck a way as @
redlect o hig pasacion anad wa beng the Commission into disce pur: conlrary s
lvis nbliginons pader Arncle 10" The report wenl i Tz 2 specifically
cectain starements sade by Hae appicant in Eis bouk and e annes re the
report included numerous e from it
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Ir follaws that, i accordanee with Avicle | of Aanes X, de appointing
aUthorres repea | appiised the applcant af 1he Zaces alleged apainse i wih
sufficient precizion fm him fue Ge in 2 posinen ro execcise Jios righss of
edenre.

That wmcevaeeeacion is alse boree gur by che dacn that, as is clead fonm the
reutes of the zpplicancs hearing before it, the Thsciplinary Board, an
several avvasiuns duving the haaniag, wade its pesinon clea wegarhog che
purpsase and conrend al his hoaols.

Fucthermare, the applicam, at his final hewing Felvre the appomnueg
authazity on P Januavy 1998, neither contended thae che Eissiplinary Boed's
opiruon was fondel on complaines adhich angly o e regacded a5 new facis
nur applied, a8 he was ennitled te do ander Aztizle 1) aof Anoex 1X, far the
dizeaplinary proveedings o be reopenel {we, o thar effeer, the judpment of
the Cmace of Fiesy nslance in Cose T-S2W93 1% « Cumrmussion J1995] EC -
SC LA 5, 43, paragraph 391,

As 1o the apphicare’s aegamen that the report sobmined ox U Disciplinary
Boase did nar reker rooche facr thar he had peblished an anicle oo
B Seprember 1995 [ac the purpose of premating lis bouk ar char he hagl
lekown pare i oa relevision broadeast on 26 Sepresnaer 1995, o aeed merely be
nared rthat, conbeacy oo e applicass cemtencion, the appoinriag authurity
lad specifically refernil o thoe faces i paragiaph 09 at the reporr

Accordingly, the (irse part of e plea ous; be pejected,”
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The Disciplinary Buazd's Falure to drawee wpa repart

[ parvicukag, the Court of Fiest Marance held as fallows: =

‘73 [n the preszoe case, the minozes of the firs) meetng af the Diiseiyxlinary Board

74

chaw that, in accordance with &imicle 3 oo Annes 1%, che Chaimbam
appaicial one of the memhers of the Beard as rappectcur to prepare a
Fy ot o Uee marler a3 a whale, Although it appears from the minoees w the
file that tli rappeicin was oot the unly member of the Disciplinacy Doand o
questivn the applhcant and the winicss ac che heacings. o cannat be infeepd
{vomn thar Face char the rapperrewr's duties were uor perbormed,

burchermare, a5 vegards the cuanplaint thar nn Tepaert v preparcd oo the
matter 13 3 whale, Arcicle 3 of Anoee U4 15 conbioe] wo Baying duen Lhe
cappanrzwrs duries and does nar prescobe any specific formalities viceang,
the way i which ther shonld be perfurmed, suslh as wherher a wuitlen repro
shevald be produced of whedher such o ceport should ke disclosed co che
parties, Cinseienchy, there G5 eeasnn why che sapprrreur should
presert s repeet orally wo 1l othes members of iz 1usciplmary Boaed. In
the present case, Lhe apploane has tailed oo caahlish thet e repert was
prasented, Tutllenmere, the applicant bas nor produced ohe slighrese evidene
ta show cither rfaar che Disciplivny Board faled o ondermakes an myguary
which was sutficiently complere and which afleodad hum all the guaranrees
wmicnded by the Staf[ Hognlabons {see Case WK 8 v Copamniseing [198a]
LCE 275, pacngraph 30, and Case T-5H00%3 ¥ v Couwrt of Tnarace [1904]
EC RS0 1-4-343, 11977, paragraph 54, or, theeelore, thar it was unalle o
adjmlicare an the meatner wich foll knuwledge of the facts, [ rhose
arcumseaneus, the applicant’s argumen musr he rejecred.

7é Crnscguendy, the thicd pace of the plea mmast b= raected
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The inappropuiace parricipation of the Chairman of the | wSplinary Deavd i che
procesdings

In paetaculan, the Coore of Fisr Ingsgae held as follows:

B2 10 the preseor casz, itas elzar roin te acoeal wording af e Digeiplinacy

B

i

Bewands opimion alual i was not necessany far iy Chairmen oo rake [t in Lhe
wone o The reasinal opinios and tear che npirinn wis opeed by 2 My
ol the leur orher membess s wose clear trom che minueas o 1he Fie thar,
whert the preceediongs wene opened, the Chaionian of the Disciplinaey Boand
confined himself ra insiveg Uwe members af tae Bume w comsder whetha
e Facts complainzd of had Lo proved aod 1 decicle on il s rity of tThe
arsziphry easere co e imposed, vhag being withon the nonmal seopr ol s
atthaviry. Uhecefaee, Uhe wpplicane cannor rensamebly plead an infngemen
ol Areicle 5 of Annes 15 moo e granml thae che Chairman af the Disciplinary
Boasd played smoactive pare w che deliberationg,

bocame ewenty iU eewst be emphasised e the Chairman of the Tissiplioacy
Goard mus be present during ses pracesdings se thae, saer atio, he can, il
necessary, vare swith Gl kuewledge of the faos so oresalve ded voes or
procedoral qrestdons.

Tiw beas char che Chairman al 1he Disaphmary Boacz) s alegee so love
emansteated pes-d-wvs che applican ¢losing the hearing a5 nag coreeborsied
by any evidenge, Comsegquencly, smee r has, mneoeer, beer newber illegynd
ow established bar the Disciplinay Board Failed U its dutr, a5 an
neggtigative body, onoaor un o nndegzendene zed impassial manoee (see, in
thar cegard, F v Cowpeisseon, paragraph 16, mul Case T-74/96 Fromes v
Coamrssecar [ 1998 BUR-SCT A 129, 0-343, pavagrapl 3905, she applicanys
avgument st e rejecre:d.

- Inid



BINLRLHT L3z 1 5 2300 = CASE e

w9 Thewefore, the launh part of the plea cannar be accepte:l”

Tha Court af Fiest hsstance therefore rejectal the fivst plea ianlaw,

The scooted pag i bare: the veagons given were poaffcint and e Disgiplinary
Buard pafringed Avtiche 7ol Aanex (X the riphrs of tha deferce and the pricciple
of sorad adwinistrtion

The appellant submiteed hat, whilc purporcing to set cor 3 foroal satnese of
reaanns, the Dmsciplinary Boands apinien aol he consted devisinn were
acrnalle vitiated by inswfficient vezwming, inasmuch as the argumenes raised by
him in his delenos remaned wransweeed- I parmicnlar, nd anseey was given W
hix vluicos Lt the second parageaph of Acticke 17 o[ 1he Staff Regalations dnes
wel apply e officials taking leave on persoual groonds, thee the APHNCITE
aurhary incocreetly inrerpooted Article 12 of the Statt Regulanons and tha
cortain stutcerenrs made by Comenizsion officials were ingenper and prejudiced
the vancorme nf the proceedings.

u The Count of Firse [nsance beld, jo pazricular, as follews:

2 Under Anicls 7 of Annex 05, the Isciplinare Board mus, after considera-
tiom ol (ke duccments submired and having regard 1o any staceseors nade
orally ar in writing Fy the afficial coneerned and by witnesses, anc also to the
results ol any aequiry undersuken, deliver a reasenel cpnlen of the
cliswiplnary measuee approgwiare o che facts compluned of,
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Ul Furrhermorer, it is sercled case-law thar che soaccmeac of che reasnas nn which

a decssion adversely affeczing o person s based mosc allwar che Community
Cuearrs tw cxercise their poeeer of review o5 100 {48 legaliey andd nmst provide
the peeson concemed wich che infremannn necossary to enable him o decide
whether or not the decision s weell beunded (Case C 106535 P Cosranssiosn v
fraffeo | 1997 RO T-YEI, parageapis 23; Cane C-TRIEPA 1P Connneaang v W
[19%7 ECR 1-8561, paragraph 26y and Case '|-1440%6 ¥ v Parlerereent [1955)
ECR-5C 1-AA05, [1ELY3. paeagraph 210 The qoesticon whether 1he
scatement of reasnns on sehich che measace ac ssue 15 based satsfics che
coiuieements af che Stafl Regunlacions mest be asseseecd i the Tigle not ol ot
ibs v g kot sl oF 105 comiees seal all che legal vules segularmg (e mearnee
comcerneel ¥ v Perleamiont, cwed above, paragraph 2200 Ic should he
vimphasies] ehat, alchougi the Discipleary Board ancl che appuimting
attiven ity e regaices] eoarars the facrmal and legal marrers foeming, rhe
lzaal lasis Zor thew decisioas and che consideranions whech have l=d oo taeir
idupaticm, it is ek, e, mecessoy Chat tey disewss all the Gcwal and
lzgal pounts which bave been cadscd b the person concernzd during the
proceedings Gew, by analogy, Joined Cases A3BE2 and 63782 VIVE qrd
VOO v Coupmeesseon [L234] ECR 19, paragrapks 221,

In rhe peesenr case, rhe Disciplinary Tamds cpumen specifically drew
awencian  rthe appacaec's contencion chat the fecend parapranh af
frticle 47 ol the Salt Regelvions did eet apply in las case smce e lind
brea aa leave oo persenal grannds. The reason given by rhe Diszipluary
Loard and che ARPOLILIG awthoricy toc the fact chas 4‘!'LI.I.'IC|.I: 17 did ﬂ'p:llj-' Wils
that “every official remaing Laoood [by o)™, Thae reasens Eor U applicadivn of
Avncle 12 gl ghe Sinlf Regolatians are 1Lm seaced oo che equizive legal
scandard. The Deciplinary Beard's opimion and the decisien veweying che
spplicant fron lis pose andoe vhe applivan’™s Juies, drawe aneauen to e
nateee nl e sracements made o his back and che manper in whaeh be
ensaed thar it would oe published, and coenclud: that, as = whole, the
cpplicant’s conduce adversely pellecisc o g positiomn. The opimicon amd e
clacisinen revmceeag hiow Frem his post ehws clearly establishoa hnk berwecen the
applicant’s canduct and che prohioition m Arricle 12 of the Staff Repulacons
arl set oot the essential redsons why the Disciplioary Boeand aomd U
appinting aurboeiry congidered char thar arncle had heen mtiinged. The
quescion wheeher such an assezzment s sufficwens ncails considerncion of the
merics of che case cather ehan consicdevation of e wdeguacy or olheewivw of
s grement al 1easons,
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98 As regards tac applicancs complint regazding che ack of respunse o his
argument tha: cectain stacemonts made oy menbees of the Cemmssoen
jropardisul the hnpartild cature o the proceedings against him, the
dacnimenrs hefase ehe Cowrt show thar he confined thar arsoment te a
snbmizsian e the Insciplinare Board that “this sooation call ed] e an
exceptional degrer ot vigilance and independenge o parr]™ (Annex Al
trs gl apprlicatioon., pags 171, The applicanr dres nac allepe chat, in the present
case, the hesciphinary Board faled enous debr as an ieeestigatiee bady te act
in an independanc an:l imparcial war, Conseguently, that soanplaing soeor
re et

D7 The Comct oust also reject the spplicants argamenn that che Lkiscplinacy
ool vpinden and the desson removang bom from: his post conkaim an
ansuHicient smarcmene of roasons e chat they staee thac the applicant "eoahd
rot have failed b be aware that the cublcaton ot s heesk efleved o
persins] opinion thac conflected with e poliey audapred By rhe Commission
il fapmeicy asoan insrisnrien of che Eoenpean Dnina responsille for
puraning & majnr asjecrive and a fundameneal poliey choice Tal dewn i e
Treary mn Furopean Unien, namely coonwmnee and moonetary aioe™, Tae
dispute cumcenied an ol ious weed well-knovesy dilteecne of ainion heoween
the apploa and U Conamiission rggarcmg the Yooon's aeenecacy policy
tooeder i Coemdly v Comesrission, cieed above. paraegraph 3d) and 1he baok
b qquestion. a8 is clear from the docomee s before e Ceoree 4 be palgn
expressicn of that dilfecence of opinion the spplicoer waring in parocular
thear =i zoenal thess s thar BERM rthe Frchanae Rate tdechanism] and
LU ace not enlr mzfEciene but alsa andemocratics a daeger net coly so our

wealth but to our four freedoms and, oliimzeely, oar prase™ (page 12 of rthe
horak],

%3 It should be added thas the epinicn and che decision merweving (R applican
Froy has poet consticutod the celnizsinn of the disgiphnary procecainge, che
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details ol which wee sufficenrdy familar 7o the appacant (Dafia v
Croaissinos, paragraph S#). A es clear teem the Diesviplinery Boasd®s
opinion, the applicant kad hemself explainee a0 e hearing an 5 December
1995 1ha o ,}-*mvr:ul vy e had heen descrilong i documenes prepared
the course of Ins cunes az Fleed of Unit 1LEL 3 “contradiciens which L e
idensified in Uhe Comenission’s palici2s an coanamic and manetary mateers ™
anc thar “zince his ceingues and preposals wese Blocked By his supericers, he

e decided, grven the vital impoctange ol the manee &0 isoe and the dangere
that 1l Crommissacn's policy cormiled for cae fumeee of the Union, toomake
rhem puble®. Aichough i s reply the apphcit ot exceplion i thase
seatements o the Desiplinacy Board® apunion, icis aone the ees the case rhas
they e cleavly ermfirmad b rhe minuees nf the hearing, che conwenrs of
winch e dies oot dispure |see, spradically, pages 4w 7 of ihe wintes of Ui
learing).

Inn view of those bactors, the staznent of wasops in e Digziplanaey Baaoels
epimien aml mothe dicision eemoving the applicanc frome lus pasc cannor,
conscuency, be regarded ¢ insoffuciznc in chat regard,

Finally, 1aling arcaunr of rhe facrors soronne above, there £an e no
arowanils for ableging heeach of the primciple of sownsl achmbitistragion or uf
the rights of the defence on the Lasis thao che Disciploary Kol
condected s peeeadings on the same Jay as ehe apphcant was heard,
siee thar Tacr warher cends oo sl Usan, 1 ahe conrcay, the Buasl aceel
dilirently bronost alse v olserved tat ce Chsciplinaey Buands opmion
was Emally adepsee) fees cas alier thar boavng,.

It follows chat the plea morst b rejecied
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Tl thard plec v dares defringerneny of Avtecle T2 af the Sraid Revwlagicns

The appellant sobmiteed thar the purpose of Acticle 11 of <he Sttt Regulatioons is
nil e probibit oificiale frome receiving covaltes Toom U pablication of 1hei
wiork hot 1 engure their indepodence by prohilucing them froe akiog
u1.-=.:ru|.t|m1*~ [com pecsons cocside chetr instinocion, Moreover im cecciviog
ruvdLics, the appellant did not ake inszooccions eom any person oulside ¢l
Coamniss i,

The Court of Ficst Insrance held a5 follomes:

L

102

b that regard, 6 is clear boele Teem b apphcam™ smemens ooorbe
Drisciplinary Board and freom che deposician of bes publisher suboroeed by
the applican: at thar wne thar royaloies an che zales of hiz bouk were
actually paid to him bar bis publichen, Therefore, the applicant®s acgonenl
that cheee was na nlrmegemen ol Anicle L1 ol the Srall Repolarions nn
the basis thar recipr of rhose rovalties did nor resuleon any persnn outsdz
has insntwnon exerosing infloence over im cannar be accepred. duch an
argument takes e aceeunt of the objectiee conditions e which the
punhiliitiom Laid dovrn Byoche seennd pacagraph of Adricle 11 af rhe Sreff
[ rgnlatinns nppevars, namely acceprance of payment of any kind from ang
pecskn owcside the institacon, witheot the perassuim of the appotmg
authaziey, The Court Beds that thecee conditeons were mel o e present
Lilsr,

The applicant canm reasonably santain thae chat insecpretation of the
secan paragriph of Article 11 ol tle Stafl Regulations eotails o bieach of
the: epha o propeery as lind down oo Acigls Tabibe Fiesr Prorgcal v the
Yuropean Coaventinn for the Protection of [ieman Rights and Nundz-
mencal Teeedems signed at Bome on 1 Fevember 1950 [hereinafeer “the

ELCHBR™.
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First, it shonid be observed that anothe peraeat case shese has been no
infeiogeent ol che rght na paperty, sinee the Commission has ot
conlizgaree aoy sums recerved by the apphicant by way of remend ratngn for
his Dook.

Funlermers, asording o vac case-law, the exercise of fundamenzal
vighrs, sech as the nghe e property, may be sulject o wsoicrions,
provided chac the restrictions correspensd 1o nhcectives of general ineecest
pursuct] by che Compumiry awd e nat constiouee a disproportionate and
inileaahle incerference whizh infringes vpon the very sulsomes of the
rights guaranteed] [see Case 265087 Spbedodsr v Haepizollase Gragane
[ Loy | FCI 2237, parapgraph 15 and che case-law cioeal checeing, The rules
larel dewen by Avocle 11 wb che Stalf Repulatioas, uadar which afficials
st cunduct tenselae salely witl tha aeereses of e Cammeunities m
il e o responie e che legomase concere o emsuee Lhal oflicials are
nae only wdesendene but alsy loeal es-d-eis Ui msnrotinn [see, in rhar
reparl, Case T-273094 B v Cogersaiggiony 19978 KOS [a-000 1280,
pacagrighs 125 anel 12%), an objocove whose poesuit jestilivs the slighe
inconvemence of obraining che sppuinting autharioy™ permession o
receive suEns oo sourees eolgide the nsnentinn roe wilioch the offcial
helnngs.

There w oo evidense e abal ehe pracoce which allzpedly exoseed switain
the Comrmssion nf allowing covalbies ro ke receaved oy sorvice s pooviced
vy cEficials en leave on prrsonat grovrads. Fuobeomoee, chat argumene 1z
af we relevanee iy he alsenca af any concencion thar the practicoe
gonecened apphed oo worls published wathout e grior permisscnm
provided far in Artecle 17 of the Sl Regalataes. Uhe appheant 1= noc
mamtainmi thee e thar he had recewved ary clear assurances winch
mrght have peen fam ceal grounde far expecting chat b wedmalld ooy dae
required to apply for permessicon wicles Anicle THal rhe Sralf lRegularons,
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114 Accocdingly, che plea roww be nepecaesl”

The ferotl plea e fawen ferfrengeoroet of Article 12 of ghe Stafl Ropadarions

The appeallet sabrmistald bt the samplaint thae be had intrameead Acicle 12 o0
the seaif chul*lrmuu was alawdid since i was in beenche nf rhe arincple of
bovedom of exoression laid cown in Acticle 1Y) of the ECHE, thar the baok at
iniLe a3 weork ot sconomic analysis and weas not contracy e th-. Intecests uf the
Cranennity, than the Carnmission misrepessonts e scape of the duge ol losaliy
and thac the alleged personal armacks inthe ook are merebs snarances af - ligheness
of sevle’ i the comezxe of an econnmee analysis.

S0 Far aw rhig plsy e Laows s cooce ened, e Cowet sl Fie losionee beld as “olloaes:

124 Accerding to sertled case-11we, the Girst paragraph of Acticle 12 0f the Statf
Fepulativns] 1s designed. j.I]']I[l.i.rI:|:|-., Lo enaure Lieal Commnceenaty ol Gcials, in
rheir comduct, present a digniticd image wlael i o keepiog with the
pacocularly correee and respectalde hehav.owr one is concled o expect
from members -;.'-f an intermational civll seovice (Cese T-1465 Wil «
Coar! of Apdiram [19%G] ECR SC [A 193, 10329, paragmph 033
|'u::|'|:i|'|.-'|h.'-e‘:| T s 1IT WOy Comanziseon, I"-”'ﬂb'-"l-?'h 127, amd Caage
T- 18386 Lo ESC[199] ECR-SC 1-A-RT, 11159, paragraph 39) 1t
tollwse, in particulas, that where msolting cemarks ace maile publicly by
an olficial, whicly aee dercioneral vt Benowee af the peesons 1a0 whon
they refer, rhat incself conssinnres a reflaccion an the afficial’s posicioo fov
the purposes of che first paragrash of Amcle B2 of che Staff Kepulacions
Marder o 2F Jannary 1397 a0 Caee C-1500%0 F Wiihums v Crere nf
Aenditees | 19YF] FOR 239 paragraph 215 Case T-14AHY WElliams v
Comrt af Aveditnes | T99 1| ECH 11293, paragraphs 7a and 80 (kercinafrer
s I, and Willianes f. pavacsaph Gan
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M oahe presena case, the documens before (e Court and che cxreacrs whizh
the: Cemission has cared sheaw thar the haal. al jssue cunrains nomers
ageressive, driggatory and Freqoently waoling saements, wlich ane
detcimencal e che haccne ol the persens and wnscoumons o which ihey
ecfer and which have besn exmvamely well pulzlicisel, parciculaely i che
press. Conerary o the appellants contention, the staremencs cinel by the
Caminigsion, and referred ooow the appainiing autherity's reporr oo the
Eheipbinary Boadd, canael be careponised as wers inginges ad > lighmess
ol style” but must he regardec as, i vienselves, reflecting on che offioals
[iEasiticnt,

The argumenc char ulromaely peither the Discplinary Bracd oee the
Apzommiing authurity relied an che ahovemennionsd complaine when grving
reasons far ghe dumizal is widvomded. Bach of chem specilfically stated in
1l opimon ancd :nthe decmian emcving We Connally from his posr, cha
"M Commolle®s bebaviowar, raken oz a0 whale, has reflecied an ki
posiron ™. The Ry han exeracts from e ool e o expreesly cted
e he clecision remaving the applicsnt faea his pose (as <hey wee jn e
appinting wutdwecite's veporr oo e 124sciplinary Board | cannac eheecfore
Lo inrerpeered w8 meaoing aas che compluin congenting ao infiingeme
uf che tirse pacageaph ol Arich: 12 el die Soff Regalarions had Lee
dlogppardd. That is paricularly so sice the dectsion reneving e apphcan
from ks post crngtinees the cuhninarion of desciplizany poesee:lings, wids
whese derals die applicarn was sulficienchy Enmiliar and during « Lich, as
is clear T the minures inche file, the ap:plicant bad had an opprimmisy
rir grve hus viasws on be conreac ef vhe sraremenrs loone e s bool:,

Furtleery the fwse paragraph of Acticle 12 of the Staff Regolaciang
pcifivcally wets out, ws do Aedicles T8 agnl 21, e dure of lovalry
meumbent npen evey alficial fswee W v Cosondaon, pasgraph 129,
approved on anpeal by the Caural Justice's order i Gase C-25207 1M
Comsrnigsine | IDOB] COR L4871 Coanary 10 she applicant’s conrenrina,
w cannar be concholed Tvom the judgmen i Welaee | ahan that duey
arises only onder Avocle 21 al the Swabe Regnlations, swoce che Conpy of
Frear Insignce dnew astenomon in thar indgoent ooche dact chat che dury of
Loyaley constirates o Dandinental dury fwed By everye olficiad to the
wistirorion o whrch he Behongs and +e his sapenovs, 2 diny =al whh
Apvacle 21w the Scaff Regolariows 60 4 pavcticolar mamtossacion ™.
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Conscepaently, the Coure most reject che wopuonene thar che aopointing
avchoricy could eet legisimately involes, rés-a-0s the applicant, a breach ol
bis dwery of levalte an the gzeund kac tha repoce to the Disciplinary Board
ditl oot it an inlvingzanenc of Article 21 of the $1adl Regnlanons,

Sicct larly, Ve Crner st rejece the argommcns that the doge of Lloyalty does
et inenlve prcserving ehe velativnsbip of wosr herween che otbicial and his
insticugiun bot invalves vnly loyalee as regacds the Treagies. The cury of
Lavalty cequices ww gnly thar the official concernecd relrabs bom condoct
which r¢flecrs an s pecition and is deectinental v the respect due to the
insncuciin and i authentics e, [oe canmple, the judgment in Willioes
i, paragraph 72, anal Case 1229394 Vil Palocios v BEC P1930] FLUR-50
1A 297, 1893, pavagraph 43, but also that be inug conduzs himself,
parricularly iFhe 15 nf senver gracle, g mecuer that s heyond suspicion im
arder thar the relacionship of tuse begweren chat metcotion and kimself
may at all ey Le maictained (W v Commpssion, paragraph 1291 In the
presont case, oL sheald he abserved chat thy buok ot gsue, 0 addioen e
inghoding staternents which in thewselees refleered on s pusition,
publicly cxpressed, as the appoiniing scchoney has pocoeel om, the
applicant’s bandanuanial oy pasion 1o the Cenmissions poelicy, which
was his reapamsihey o impicment, namely bringing abowee coanomic anl
wmrnerry umon, an objective which i, moreaee, laid down in the Treany.

Tintha concext . s et ceasenahle e the applicant to contersl than Lhere
hies Lewn & brewch ol ihe principle of frezdom of expression, 1t is clear From
ihe casc-law om the subject that, althwugh Heedam of exoressien
constituees o fondamental sighe whicl Commumey officals also cenjoy
fase C100088 Crpows e Veaore v Covmseon [1389] ECR 4235,
perapraph 16k n is noverrheless the case thaz Acticle 12 of the Seatt
Begulaicns, o consoruzd abowve, does noe canstivnre a kav to the breedom
of cepression of chose oflivials ey anposes 1easonable linits oo he
exnerctse of chat cight in U inceresr of the seowice (F v ESC paragraph 411

Fird By, i miesr he cmphasised ther that nerpreneiaa ol e fest
paragraph af Arcicle 12 b the Sl Begulanons can be cliadlengel
om Ehe grvond ehan, i the presenr case, publcation of te Dook ol isaee
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et duning @ perivd of leave on pecsenal graunds, o chan regand, it is
tlear fram Acricu: 33 of the Salt Regulations thar l=ave on amsonsl
prounds conscoutzs ene of che adwinicetise siatuses which an nfficial
iy B assigosedl, weithe che resul ghar, dweng such o period, e person
concerned remnaing bowend be ahe oldipations berne by every nfficial, e
alsence uf exproess provision o the cocimny. Siace Areicle 12 of e Seaff
Regulaconz applics o all officials, withour any disnncoen based oo dbeir
stabms, the face chat che applicons was o wuch leave canner celease im
froun his chligaten: wkler that arcicle, Thar s paaticabarly se sinee an
official's concern For the rezpegt duae 1o bis pesiteen is nor confined e
particular tee at which he carmes auga specilis saslk bueis expected from
him eader wll circomstaeces O W pasageaph 880 The same 35 crue
of the dory af lawaliy which, acearding e the case-law, applies v coly in
the perfermance of specific tasks bug exiends 10 the whols celatanslop
herwreen the allicial anad che nstituton  Welfeams L pacagraph 72 and E v
CAC, pararcanh 470

Accrrdingly, the appoinueg authority weas Golly enciled ro vako e view
thar the applicanc’s hehavieue had wedlecual on Tus pasician and imvnlued
it ireemetliable breach of che orose which e Comzassion 35 enocled o
spret T i alfivials,

Ir tallowges ahat the plea ninss be cejocred.”

Th fofehy plea eor basees Dnfringenent of Avisgle 172 of the Stafi Reaolations

Taw appelliant subwcted, deter aba, char e jneerpretation of the sccond
pargtalzh of Andcle 17 wf che Seaff Regulanons on whicl e Disciplinany
Buoaril's npaunen and rhe conwested decisivn ave based 5 contrasy m che peinciple
vl frevclon of expression L down i dcvicle 19 ol e ECHR, i1 thar o leads,
theermle, e e pechibivion of any puhbcaion. Constming oo fremlom of
expressnn ars peemizaible coly in Qe excepienal coses leood e Arnicle 1Q02 of
the ECTIR, Furthermere, Arnclz 17 al (e Stall Regulalions does not apply 1o
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nfizials who are on leave on personal grvonds and cdhe appellant v, alany
mvenr, qustified in beheving thue oo B che case, having epard moorthe pracrce
Fralluwaead by tlie Soamenissiom, an leasa im D011

The Cour of Fiest [osance cejected Uhia pled Dar che Tollowing reasons:

147

L4#

In the present case, it s oo disputed e the -:'I[.'i'j.'ljil. ant we ahead with
publication vl i busak withuul appeypmg, for the prinr pesoission reguived
Ly the provesian cired alavee. Hiearever, the applicant, withoul expressly
rawsing an abjzceinm of dlegality to the ebect thae Uve seounc pavagraph of
Areicle 17 of the Statf Repelatioms as o while s unlawnd, suhmits thar che
Carnudssion s ineeprenation of the pogvison s comrzre o the principle of
Frovcdom of axpresgion.

Lok chian g, o6 g B2 racalled chac che vighe to freedon of sxpression
Liid dawn inAcocle 10 of the IR constitutes, as has al-vialy boge madr:
clear, a Jundamenral fzhe, the vhservacee ol whick s poasanced Sy the
Counmuity Ceots and wlnch Commonire nfficals 1lso coper {Chyeme
and Iragre v Gonnsissian, pasagraph 16, and L v B5C paragrapl 411,
Monz the less, it i= also clear from zectled case law thar hmdacoemal sagles
do not constimer an unhettercd precoganee e omar be subjecr
restrictiong, previded thin the coanicnens in faco cocrespend o obpeotives
af general pollic wcerear pursued by the Community and dee g
conzticuee, witk regard o the objectdves porsacil, 4.|I$].1l'l.:'|_ awtianare and
imrulerable intecforenee wdinch ilingis apon the very subszance of the
rights proveered Jsce Seobrdder v Harrgallanet Grosan, paragmaph 15
Cese C-404/92 [ X v Camnlssaoen [L004] ECR 147370 peaagaph 18
Caze T-176/94 K v Compnfzsioer 1935 EOR-SC 14205, 11-A21,
paragriph 335 anad N ov Craswissican, poragraph 74,
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It light of trose prisciles aod the case-law v Avdcle 12 af che Sall
Regolaricns iser parageaph 129 above amd F v EAC paragraph 411, che
sevond paragraph ol Avicle |7 of the Saff Gegulangns, as interprored by
rive decision cemoving the applican laoin his post, cannar be cegarded as
||11J'.lmlll1g an wnwozeantes restricoon on che leelom of zxoreszion of
alficials,

Firgt, it must ke emphazizsd hat the requirement thiy peonission be
phmained prior o publicaninn cooesponds co the leginmare aim L
marerial dealings wicty Bee work of dhe Commaninie, shoeuld noe undermme
their mrezeses ancd, in pacicglan ag in the pressne case, che vepatanion and
gy of one ol the insuoarions,

aecond, e secord pavapeaph al Acecly 17 of the Seafi Regalations dovs
ap consditule 4 disproprrsnate reasing nezcion o the pulhe-inteaes
alyocrive which 1he article concerned se=ks o praes),

I rkar covvection, it chowld be abszrvad an e aurset thar, conmeary o rhe
apphicanr's crnencian, iv cinnae e inferred from the secarul parageaph of
Article 17 of the Staff Regulatinns thag e rules it lays down in regpeet of
[rivr percnssivn ghesely enable the isstivotion concerned o cxoncice
orlimmzd congacshipy, Fies, umder thae peovssion, peier permizsann s
reguired only wlen che mancal chat the official wishes vy pullish, or 1o
v published, “[deals) wich che wonk ol the Cownmnines™. Secomd, i s
clear beon that provision chat there s o aboeolue pro’ubiceon o
publication, a wzasine whicle, i ieself, weould he dercimenal 1 die very
stbstance ok the pphe oo freednm af expression, On che conreary, e Bast
senzence al e second parsgraph of Ascicle |7 ol the Staff Fegulanons
sets owr cleacly fhe poineiples goverming the gan of permissien,
speciheally provuding char permission may be refused anly wlhere the
[mblication in point is Labile to neejndice rhe intonests of the Cosamunizias.
Mlorzover, such a decizion may be coneeszad under Avicles 909 ancd 91 of
the Stalf Repulanivens, se that a offivial who tzlizs che view (hat he was
scrusin] penwissivn i hresch of b Sl Regnlacioes 5 able me have
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recamrae W the lagal remedics avadable o him witle a wiew we securing
esacwe by the Cnmmwniee Coures ol the assessmenr made by e
IRECiNL ELon Cancernel.

It mmust alsa be vamshasized thar the second parageaph of Aeticle 17 f the
Stafl Magulangns is a proventive weasuze desiginl on the ane band, to
enanre thar the Communities' intergsts e nor jenpavibised, and, oo U
arher, as the Commigsion beas righely poinced out, to make i necessary
bov the isstitutian semcerned, afier publecabon ab inatenial prejudicing the
Cemmunines” intarescs, w ake disciplinary inesseces aganst an ofticial
alie has exercised hes cight of sxpression in a way that 15 mevanpalible
with s dutses,

lo the present vise. the appincing aotherice maintaiosd, o s decision
certring 1he applicane froom his post, that he ad Golesd tacomply with
thau prowsseon o1 the groods e, lest, e had nar cequested peconizs i
ooy oulrlesh his ook, second, e could now bave Gailed to be wwane thar T
woulhd b orefusal povmissdon on the same prowcls os those onowhich
prerpission il previously Deen cefused in cesposr of aecicles of similar
coment, and, finally, dis cendut Lied serivasle prejudiced the Comeno-
migies jarterests aamd had Jdiaged the mescruien's image aod cepatancn,

I 1l Ligtn of all chose consicerations, chere(oee, it cannor be inferred
i rhe decision camoving the applicaw from his pose that the hoding,
thar hz had mtrinped the ssennd paragraph of Acticle 17 ol the Sradf
Regulations wanald lave been mads even if the Canomumities” inreiesrs kac
et been peapudiced. Accordingly there s nothing e indicare chat che
scape atcribueced by che appointing auluoricy re thar pravision gies “urther
thar the 1im puetued and i theefare conrmary te she principle ol ferdam
uf expressine,

In vhose gircumstances, the plea alleging bresch of rhe nglht bo freedom ol
expressimn mast be cejected,
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The argument thas she secons pmagraph of Anwl: 17 of e St
Regulatiors dues nor apply o eflicels who ane on leave an [0 0]
grounds 15 also prefovinled. As pomed onr gbewe (parsgragh 1300, ir
lallowrs from Arocle 3% of the Stafl Bepuladons diar an official on such
leave :ctapms hiz starns as an offizial thcuphut che pemod of leeee ael
theretore veratms brand by s obligarions undee che acgulaions in che
Ahsenee of express provision o che contrary, The second pauagrapl of
Aroecle 17 o the Snafl Regulacdons apples oo all alficials and does aor
draw any distincoon hased an ke stabns of che posnn corgerned
tonseaenly, the face char che applicans wis on leave on persenal gronmds
when bes bork was peblished dees noc eclease bon rwn L obligaoos
unider the sezomd paragraph ol Acticle 17 of the Soaff Kepulagions o
request prermission from the apposating swibority prior to pulheation.

Thay inderpretation 15 ger undermmed By che tzet tha, unlike che secand
parageaph ol Article 17 of the Safl Regulations, the fisst parageaph
thereod expresske peovides st an officeal conuines e e hound by fus
cuty ol confidennaliny aftes leaving o servize. An efficaal an lave on
perennal praunds s onot comparable reoan alficial whose service bas
sermmaced, a5 provided in Article 4% of the Soalf Repnladans, and whao,
theerloce, dues noc fall wighin any af te adnmwstrareve searoses lisied in
Armcle 35 af the 3alt Fegulacions.

Accarhngly, the Diggwplinary B ancl e appointing authoricy were
vight wo lind thar che applicany Fad inlvinged che second pacagiaph ol
Armcle 17 of the Staff Repgulinons.

Finally, e applicanrs 2llepanion thas a genceal pracnce existed in tlie
Carmizsinng, by virtae of which officials vn leave on personal paounds
wers det rescedd Lo reyuest prior permmssien o pahhcation, is oo way

I - JaaT



| LI I B OO T P 1 | L | RO P B

substant il Ty the scacemwen ciced Ly hims In chat seabaoeet, <he former
Dieveir=General of DG 1 cenlines Eimsab to saving 1hae s Cunnolly
liul vaken onpaid leave of ane vear in 1983 i ardon re werk tur a privale
Snancial ipstion and, during that peried, ke had not eonsidered ©
OUCLE5RTY TG [ rove the tesis !_1r'E.|_'|:-'|I'CI:|. |.""." Mr {_:JI:I'II'I':-”:.- tor chat
msHrnen ot even b comenent on ghent, 1t bellowes that there is o basis
far the argoment,

16 Lvngequently, the plea must be rejected.”

The sixtis plea i T smansfest orvor vl 2ssesspeee aad Dreach of e il of
e TE e A Rl T

The appeilant claimed thar the conrested devizion was vimared by a myanifess creor
ot asscsmet as e che facts and tlea ar was i beeach of he prinoiple of
properticnaloy, in that it Lail=l 1o cake sccoun ol various mimgating
circumstances.

The Conr of Firse Tnstance held as Lalloas:

a5 Ik ois sertled cosc-law chat ence the cooch ol the allegacions apsainse rhe
ubicinl las Baon cerablished, the cheice of appropriae cisciphnacy
mensnit s a marcter bor che appointing aothoaricy amd rhe Community
Cacrts may rut subs itute their own assesanent Ter rhar o tee aethurily,
save incases ] manedar crror or a misase of powers [Case 4572 De Gl
v Commeisoien [L995) FOR 543, parageaph 43, F oo Comndssno
pavagraph 39; Wiliams §, parageaph 83 and Ir v Comrostfiitos, pavigrapl
G671, It must alea he bame inming that the detecatinaren of che penebly 11z
L coapswed s based P2 cmorelenaivs appeasal byeodwe appeioring
authoticy of all the parcicular G awd cirvomstances peooliar @ each
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clividaal case, sinve Artcles 86 ro 59 af the Staff Begulaoons do et
speeily any Ted relegiorship heoween che measines prevesdesl For and rhe
vanaus seels af inlewremens and de not scace che exreng e welich che
wansteace S agerivaning ur mmgacing cirenmsbinees should affeer 13
dhivice ol penaley (Case 40585 F v Coounission [1987) BECR 545,
paragraph 2a; Withiows [, paragraph 830 and Voo Farleameie, poagraph
),

[n the present ease, iL must be fiese be pointed cur diat dhe vach of he
allegations againse che applican: has been escablislig,

Stconl, e zenalty imgnced cannot be regarded s sicher < propreniena e
o as resulinng fromw o manilesy ereer of assessment. Even thungh iz is noc
chsputed thar the appiveant had a gaod service cecond, e appuinting
anthoey was nevecibeless dolly eneclzd oo B at, having vegavil raghe
graviy of Uwe facts established ancd the applieanrs grade and responsi-
lrilwies, surh 2 lactor was oo capahle of mitgating the peaaliy e e
nnpsecl.

Furthermere, the applicancs argament thar accunne shaabd have leen
Laken of his morel Tainh wegarding whac he helioved 1 be the scrac af rhe
duies of an wilicial on leave an peronz] grounds cannar he aceepted, 1t
clear drome the case-lawr thar officials e deemed 1o know the Seff
Bepulations {Case 1= 1 2004 Defily « Copmmiesian | 1397 BOR-50 120453,
M- 1097, pacagraph 106, Joimed Coses T-U1EG, -2 1028%6 aned T-2 150
Telchind and Qe v Crunwission | 1998] FCR-SC 1-4-327, [1-947,
suregraph S wuh he resule dhar their alleged dgnovemce of sheir
elligavens cannot consritme ool faich. Thar sugumens lag even less
torce m cthe present case since the applicant has adwiresd Cee s
volleaguzs kenew ol Tis foeenion w wock o the boole ar ssoe dnring Lis
lesave omy personal arnonds, wlwreas, in lus verpoest L e appoinning
authreicy uraler Arsicle 40 of e S50l Regulations, he hal given seasons
mconnecred wnth lus hools, Given chac such staee mens are conteary 1o 1le
Ill'}l'll?Sl:r amil ceust wlhich zlamld Borcro velacicns bepeeeen thae acliminisga-
oo anc aflivials and ave meampawale with che inrepite which each
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afficial is peauirad o show (s, oo rthar eXfece, Joceed Cases 17586 and
UEGE W w Cawsal [L9HE] FOR 1291, parapraph 210, the appaining
vt hority was entithad 1 oizat the applicants argument Losermng bis
alicead gsod 1xach as antounded.

Consequenty, e plea mwst be pejecred.”

Thy soventh plog i oy shisnse of fowsrs

Finally, rhe appellant wsseired rhat there was a bidy of evidewes esrahlislung,
ik i orerers.

fo 1ejecting this plei, the Court of Fics Instance gave the Fallaina grewnds:

171

Arconling o the caseslaw, o eiisuse of powers ¢onsists n an admiines-
latjue anmharicy st U5 prawens bor 2 purpose other than tha fas which
they were conlernad nn s Thus, o decisinn may amaunt ro a misuge of
prwers unly il it appears, on the basis of objective, velevarr znd consiztens
el to have been taken bor porpeses other than thse seated W5
[, paragraphs 87 aned B¥1.

s ceeards (e <raremencs made by cerrain membees of the Gommussun
hefope commencement ot e Jisciplinary proceediugs, it need merely be
ehservrd that... those stifomencs constituted 1 more than a provisional

[ - 15877



U1 1Y AL Pl

aasessene by e celevane members of the Commisann and aould no, in
the circumstences nof the case, adversely adfecr the proper condocr of ohe
disriplinary proceedinas.

175 MNor can the apphicancs argumenr than e Commassion shosld have
warnec i el the rigks that he was running e pablichiog his Lual be
accepred. The Cammission rightdy penris out rhat w caonas be held liakle
fur imitiatwes which che applicans hael 2aleen care to comeeal from s when
b wapested leave on pessonal groomds. Bethermone, (e araunenrs
allepony, thac chere weee inegeiazities in che discplinary proceedings aad
Wt the applicant acced e gond faith mest also Le oejected Tor due reasons
set i pgmnectiom with che fwese aod sisth pleas.

Frd A e angnacens alleping thar dee Connission changed the geneeal rules
for calendaring saliry reducricas in cases of tngpEngion, W oneed merely be
periced o char the change was not speafienlly linked oo the applisanc's
removal Zrom his pose and connat reefone consticutz peouf of tee alleped
mignge vf pumers,

175 Awcordingly, o has oo been established shat, when imposiog che
cisriplmary measece, the appainning anbceny porswel any aim ocher
chan shar nf salogoahing the inrernal arder of che Cammrile vl
servive. The seecirh plea muosr thenelore be rejecred.

The Cnwis of Fise lstence terebere epecred de plens for annelineat aoul,
conscguenchy, che clam fro damages,

Accarehgly, 1he Cours of Fivet [nstanes chacwnand the applicawen and osdered
wack af che paroes o hear iy awny coste,
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s M Connolly claims thae che Ceurt of Justce showld:

— st asdr rhe conreszed oderens;

anrmd sa Far a3 recessary the cpineen of the Dissiphoacy Besaed;

— annuld the coneeseed decysion;

— anol vive daoisien af L2 Jely 1995 rejecring hes admonistratsive complaing

arder the Crmmission 2 pay him BEF 7 5000004 in respect of marenial
dwmage and BET 1 300 D) in respect of non-matzoial damage;

— adur rhe Commussien o pay U €osis bach of the praceadings hefore the
Court of First [stanes and ol the present proceedings.

we The Crmemission cwmtends thar the Courr of Juskve shoald;
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— destnise the zppeal as pastially inadisaihle and, in any event, 2y entirely
v nlaungded;

— chsrngs the clum for damapges 25 madmissible and unfonnded;

— erder Me Cnnclly 10 pay the casts in their enirety,

In hiz appeal the appellant pucs Zarward 13 prounds of appeal.

The st prownd of apje

By hiv first provnd of appead, Me Comolly complans it 1he Court of Fuese
Wstance Failed to tale account of the faer chat dorticlzs 13 aned 17 of 1he Statf
Repulavions esgallizl a sysvemn of prior censorship which s, in princple, conceaey
te Arcicle L0 ol the ECHR as inmerpreced by the Fiagean Court of o
Righits Mereimatier “she Comr of Hunein Righcs'.

Furchezmerz, rhar syziem Soes noc meorporare the sobsizncive and procedosal
satlitiens reguired by Acricle 1 ef 1lie FCHE whenewer 2 vestriction 15 impesed
il Frecdom wf eapression as sateaarded Iy i prasvision. In parnicular, i fails 1o
comply warh che recuiveiment thae any resrricrion wust puisae 3 legicmate aim,
nuesl Lt prescried byoao lepislosive orovision which makes the restricoon
frneseealrhe, must e necessary anc appopeiate te the aim passcee and st Te
amenalile v elTecyive jucicial revieve

Tl
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The appellan: alsa complans that the Cou ol First Instane: peiihor hakaced the
wteresis valeed nor ascertvned wherher the contesied deosaon was accoally
jmstilied by a pressimg sovial need. In that regard, the appellany sulsmits thar f
thar decisiom was taken i order to safeauacl the inrereszs of te instirrion and
the people alTecied by ehe briok at dssue, sher, To he elective, i1 sherold have been
acevmpanied 5y measeces designead oo prevent diswilaian of the book. Sich
mgpsrs wers oox, hewever, adopied by the Conmassaon.

The Comunission contends, as 2 prelminary pownt, that the Fase ground of app=al
shuwuld me reqected az inadmissil-le on the wround Lhar o s concerned wirh the
snelatamrive Lesality wl Uhe rules concerning peomission lad down by Arricle 17 of
the Sraft Repulations racher than with the Lot of Tirst Inseanee’s interpreea tion
rherenl. AL 0o rine durng the peoseedhngs ab fimst insrance did the sppellon
spegifically rae an objectiom of dlegality under Arricle 241 TC

Ay o e subsiance, the Suimneission conrends chat Acticls 17 coneaing all e
sitfepuads needed o mzer e eguicmencs of Arvicle L0 af che BCTIR and that,
as the e of Firse Instanee hald i pacagraphs 148 o 1584 of the concessed
iudament, it i conliosd rn mpasing reasenable limizs on beedom it publicazinn
in cases whepe the intereses of the Commomey might be adversely affecred.

T faiesitility af the grownd of appber

It is rroc chat, in his Fest peoond of appeal, the appellant appears o Tne
challenging, by ceferance to Anticle 10 al the ECHEB, the substanrive legalicy ul
the cules cancareing permizsion laid down by Armicde 17 oof thir Sraff Tepubakions,
ezven Thnoah befare the Courg of Facst Instance, As indicarcd in paragraph 147 of
che concested pudgment, he only contested the Commess.on's “tarproarion” of
the secund pasagiaph of Arvicle 17 ol the Sraff Beiulatiows as heing conlrany 1o
feeednim af cupressivm.
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Mevertlicless, Lefwe Une Cournaf Fase lnsanee, U appellant, by reforence v the
requiremenas af Aetighe [0 ol the DR, challzngeld 1he way inwhich the secnnd
pnagrigh ef Ardcle 17 af the Sl RBegulatens was aapliol i his case. Gefare
this Lawrr, he is critictang the ceasnning of il conested Judgiment 1o justify
repretior of les plea alhping flure ro ebsecve the principle of freedom of
M PIERRI

The firsr groal of agpeal muoss cherefare e held to be adonssibile,

Srilseace

Fiest, acconding to sy bl vase lave, fumdameacal vighes Jorw an imegral g of
rhe peneral principles of law, whase obwerrance che Cowet snsuces. For i
porpose, the Lot deaves inspiranar oo e coascitutzonal wadiians comsmen
Lo the Membhaw Sres and from che guidehnes supplesl by inrernacianal meaties
frr The protection of human riphis a:owhich <he dMember Seaces have collaborared
ar 1o which they are sigoaranes. The ECHR las special LEMIhcangs an Lhat
lespece fiee, inpanticukig Cuse C-26008 KR [1991] BCR L2925, parageaph
31].

These privciples Dave, mareover, been vestated moSinicle 525 of the Tecary an
Eurapean Tnion, which prosicdes: “The Unianshall rezpect ndaneniz] viglits, as
guarancead Iy rhe Fozaguean Cunvenbion for the Bestection of uman :ghis and
Funilamental Frezdams gpre:l in lome oo 4 Movember 1950 and as they ecaulr
froemy sl constitational ceaditiens common 1o the Member Staes, s pereral
principles of Connnenity luw

A the Coan f Horun Righes has held, "Frecdemn of expression ans ol coe
ob the essential tonndations of |a democraric seciclyd, sie uf the hasic crndirians
[z iLs pregress and frn e developroene of sve e man. Sobjsct w paragraph 2 nf
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Artiele W1 [of che BCIIR), it is ssplicable not omy e “mfoemation™ or Mideas”
thar aee fovourably receved or regarchal ws inoffznaive or a. @ eacrer of
indifference, bt also 1o thase that offend . shosk nr disturbs such are she demands
al that plursham, tolerance sed oadnundedness withonr whizh chese i ne
S mecraric seciere”! (Eu Conrr Ho I Elandeside v Nnred Kmgdon judgmenc
af 7 Uecember 1974, Series A o, 24, § 49; Mnller and Qibes pocdgmen of
24 pdav THEE, Sedcs A one 133, & 33 and Yoat v Gencany pudgment of
26 Sepiernber 19U5, Secaen A o, 323, % 520

Freedom of expression may be sobyees oo the Fmiraticns secoul m Brriche 10120l
the ECHR, in et of wluch the exercise of thar reedor, ‘since o carrcs widk it
duties and responsibilivies, v beosulwect to sach formaccies, corl itiwng,
reshicoions or oemaltiss as are prescribed by law and are uecessary inoa
demacraric suerly, o The interests ab pational seanny, werriturinl eIy Or
public ssery, St the pravernon ol disander ar crime, for the pronceion of health
ar mwrals, Far the protecthon of the repucation ur cighss of cthecs, [oe pee wEMILing.
the dizclosurs of wfommacion received i confuhonee, ar For meimaining the
authority ancl impartialiry of the judiciey,

Tluw: lispiranons muss, hewsver, be interpresed esnicrively. Accordig 1, rhe
Cnwe of Homan Rights, the adectwee ‘nevessany’ invalves, foe the puaposes i+
Arncle 142, o peeccing social newd” aod, althawgh - [rlhe comaaing aees have
a vorsain margm of sppreciation in assssing wherler such @ need exisy’, th:
imterfarence mase be proporrionane o the legiioae aim purswel” sl tche
reasons adduced sy the narional autherities v justify f mest e "elevanc and
snffcient’ 1see, in paricnlaz, Mugt v Geonaee, § 38 and Wille v Liechtenstem
jndgarenk of 28 Ocrtober 1999, o 2E3%0025, 5 01 1o % &30 Furthormoru, any
[uiar tesrriccinm geyuires  patricolar censideralion (sec Wingrove v Unized
Kongdem judgeent ol 23 Movenber 19%0, Kepats of Indigwenly wnd Theorsions
19963, p, 1937, % T3 and § 00,

Furrbermore. che restricsicens must be prescribwdd By legslarive provisians whick
are worded wirk sufficient precassien vx cnable meerested partics o vegulate thuir
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concuer, taling, if nee:d e, aporopriate advice |Eor Canr H, R, Sonday Times v
Uhrieed Iinmgsdomy gulgmenr of 26 April 1379, Series & no. 30, § 49).

Ac the Conrs has culed, officals anid mber smployess of the Eurapean
Crmounirics Fajoy 1he sighe of frevdom nf expresian (e Opore md Traoe
v Conmasseesr, paragraph FS1 even i areas falhng withun ke srgpe of e
cerivitive of €l Cormmunitr msorunons. Thar Feecfoan extends to the CMUCERRIN,
arlly or i wiinng, of upisions thas dissenc e ar conffizp wil those held by
tEae e ployeoe sastnnrn.

Howezeer, it is also legacimare s demwcriie weiety bo subjec sl sereants,
cn accanal ol Leir statns, to obhgaonns snchoas ihose contained m Arocles 11
ard 12 of the Sraff Regulaticns, Suc alfiganoens ave imendod primarily co
frrenveve L resacimslir af roar which pogst eise heraesen the msnanrinn s jLs
affick’s g1 pther emplivrees.

It ws serrled shian che scupe of thase olliganons musy v v ascecting e the naore
of tle dures performed by the persen concerned oc has place in e hierarchy 150z,
tanhan elbect, Wille o Leecheoneren, § &3, 20l the opinion of che Cnanmizsian af
Huimas [gias ot report of T1 May 1884 w0 Glasenapp « Gemnany, Serics A
e 10, & p2eh

In terma af Accicle 1N21 of the EC] IR, specific rescricoinns e the exercise of e
ripzht of heedem of express.on con, in ponsiple, be justificd by che laginnnane aing
of pratecting the rigats of others. The righes @ fssuc ferr ace chose of hy
mstiuticns thar ave chargel with che vesponsililicy of caoving aut tasks w e
[rulrlic imterest. Citeeeng mose be alile wopele oo cheir doing so cfigojee |y,

Thar iz the aasanf e regobavions sewing out che dusies and responsililities of the
Fanapuan public service. So an offwml may i, by urid or wioen exprassion. ace
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im breach o lis nbligarions wnder the cegulaens, pancalacy Articles 11, 1and
17, tearards rhe wasomotion thar be is supposcd to seeve, That wreld destzoy the
velamienship of oot betwoen imsclFand tha instivation aod mace i theeeateer
micave difficult, i oo iinpessille, for the weork ol dhe mancuzinn e be carcied aue
i cooperatien vl thae nffical.

In xircisam their power of review, the Cimnwinaery Covets muse decide, Taving
veasd 1o all che corcumytane s af the case, whether a faic halance has been sue uvh
between che inclreiduals fondamental right 1 fecfom of cepressivn amd rhe
Veritmzir b comeern of rhe mecitutnon e ensie thac e officials aod agents selsecye
she ducies and responsiheitivs implice in the pectormance b their wasks,

finrhe Couce of 1lwnan Righis bas held in chat regarel, it muse *[be borne i amind|
that whenever ¢ ivil sorvane sgh e breedem of expression is 1o issus Lhe *dutes
anel respenzibilivics” veferved to in Actele HEZ) assore o gpecial spnibicance,
which srifics leaving te che natienal aochorities o certain wargin oF apprecierion
in derermining, whether 1l impugned incerfenence Bs proprrcionace to the abave
atm' {see Bur, Court Ho R Vorr v Germany, ¢ ged above; Ahmed and {rhers v
Unite] Kingdom cudgment b 2 Sepramber 1998, Riports of Jdgoesrs and
[Daininars 14958V po 2378, 8 36; and Wille v Liechremsren, cited abowve, £ 620,

-

Ihe second paragraph of Anick: 17 of the Sat? Regulanons muse be interpre
i the Light of s goweral considerazions, as was done by the Qeart of Fiysc
listirce i) paragraphs 148 to 155 ol he conrested wadzgiment.

The: second paragraph of Anicle |7 requires peomissien for poblicatien ot any
mateer dealing with the worls of the Communitizs. Frrossion may b refuscd
anly where tse proposed publicasion 3¢ lalle "o prejodice <he imesrars of che
Cownmniries'. That eventuality refesred ro o a Council regalarion in restiictee
terms, 15 @ marter tal Falls wirkan the scope of "L prarecrion of the riglts of
athers', which, accomling w Article 1012) af the BOCHR as intecproted hy che
Cowrl o Human Righes, s sech as wo usofy msericring frecdom of expression.
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Conseguen:ly, the appellants allegations that the secand paragraph of Aicle 17
nl the Seaff Regnlations does et pursue 3 legrimare aim and ehac che cestreerion
of freedom of cxpressien e nos prescibod by g legislative provision muer Be
reg el

The Tavt tliat the vestriction az issue takes che foem af prior permissien casinu
tender 10 conrany, az such, e the Tundamental right of eeedom of expression, as
the Coure of First Tnstance held moparagraph 132 af vhe comesiel juidgment.

The second pavagraph of Acicle 17 ol the Sl Regolaivns cles 7y provides thar,
i prmciples permission iz 1e be grenced, refosal I‘n:mE |:m=u| sl amiy i L-:.;l:--|;||;|gna,]
cases. bideal, in s Jar as that provition enables insutorions o refose permizsion
(73] ".-ul:lh-:l'., anel rhus poreneally ooerfeer 10 a serions exoenr wich fezedom of
expressivn, ame of the fundameneal pillas of 2 domoecanie socisdye, 4 must be
imecprered agstrictively and applied inostnct complaoce wich the requirame g
mentione:d 0 pacagraph 41 above, This, permission to publsh may be refoscd
culy wlhere publicedan 35 hahle o cause sccious harm ra ahe Comnmoicies'
I GEEa,

Foctlevmone, as cheir seope bs rescriceed oo publicacious dealing with the work ol
the Comrmunities, the rules ae designed selely to allow che mnsocwmiem o kegp
wezlf mformed af che vigws cxpreased imowriting by its wbicials o ocher
emplopees about ars werk o as o sansby celf chn 1 Yoer G ying unl chew
Chil -Irid conducting themselves writl: che wocrests of the Conumunerics in mind
and moe i a way thar weeald sdversely 1eflevt oa thedr paosition,

Romedic: again: o decision refusing permissien sre avaulaole wnder Azicle: 90
and U1 onf che Sl Kegnolgions. Thee is e s o basts Bor the appellant oo claum,
aw b oy, ther the coles i Arocle 17 af the Seaff Bogolaions oo nod amezable
e el eenive sualicnn) review, Revees of chac kied enalles the Cammunary Concts 1o
ascerrain whether whe appointiag aothecity fus eoorcised its powe: under gha
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secend pacagraph of Aricle 17 o the scaff Eegulatens wnostrict complian:s wirh
the limsitatiens e which any incerference wuch the ngl e Dieedam of cxpression
i5 slilyjec.

such rules ceflect the relscionship of qeosr which mose conse betweer, pmpling s
and emplorees, particnlasly when they discharge hoghelevel respensikclicies in the
pubslic sepvice. The way w which che roles are applied can be assessed solely 1ahe
light nf all the relevane corcumscanees awsd the inphoarions tkeceold hee te
perbarmaance of public dhacies, T that vespueck, the aclzs mees the criteria sel out in
paragraph 11 abowe [oc e accegahiling of inrerference with the cight v Teegdeam
al expressian,

It is alsn clrar from che foreing taa, when applving the seoend paagraph of
mrcicle 17 of the Scaft Resulativus, the appeinting authorey owse balanse 1l
wareous intesests al stabe wml s o4 posivoen o do so be aking aceaenr, in
parteulay ol the wravite of zhe potential prejudive 10 1l inrerezsts of the
CLmmnirak,

I the present vase, the Cowel of First Insrang: found, o parageazh 134 of 1he
comcested judgaeni, that e appoinging sochorily matnteainesd, s decsion
cenpovio the applivane fnom his post, thae he had failed o cooply wish fthe
secnnl paragraph of Anicle 17 of the S2afl Begobainrng] on che grounds thar,
Zirse, be had not reguested peemissian o pmblish his hoole, second, he could nar
have Fadicl re e awage thar e wreold be refosed permission oo (he sae grownds
s those e whick pormission had previensly been sefasal i espeer nf arocles of
sumilar conrent, and, Brally, ki somdugt bod serinwsly prepodiced the Cormmm-
nites' mberests and dammged (he ingrirerion’s amage and repotation,”

In -ulatian 1 the eoere infringsmene, che Court o Fizse Tistuce ¢ chserved first, in
pasagraph 127 of the contested jadgment, kit “the ook ac ssue comrains
aumerous ageessve, derogacore ced lregqueerly manking seatements, which are
detcmencal to the hatwoor o the presans and wnsterocions ro wkich Uy =eler and
whiel have Faen rezramely well publicised. parcalarly in e press” 'The G
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af First Insrance was thes enticled caoreaeh che conusion, o che basis af aa
awvessment which caennn ke challenged an appeal, shar ihose statemznss
romsliluleal an mfrimpemene of Acicle 12 of the Seaff R=polaninns.

The Lourt ef First Inscance Lhen relerred, in paragrapl 12% ol the conested
padgmes, et anly b M Cananlle's ligh-rimking grade bur aiso o he Facr 3l
the brak zr issne "poblicly expressed... che applicanc’s fandamental opposeion o
the Commizsim's policy, which it was his responsibaley oo wnplemzan, namelys
Lringing alwwn ecenomic and manerady unigee, an ljective which s, moragwer,
Lancl o i rhe Teegpy”

Feaafly, 1l Coeurs of Luse Instance made e clear, i paragroph 155 af che
contesred wcdpment, that it bad noc been eseahbske:d “thar i I'/|--E‘Iru_|jn||3I chat be had
rtricpetl the second paragraph of Arpcle 1X cb che Scaff Regolaions waoulil have
e pervfe even i the Commenines' merests Jiad not been prejudized™.

e bovegning obee rvatizns of the Court nf Fust lasance, laseal an the sacement
of reasuns in the preamble tarhe conwsted decision isec, i paniculag Ue filds,
sixth, nivah, tenth, tweikth and Bfezech eegials 1o that decisiens, make it clear
hat Mr Cranmnlly was dumissed noc mevzly becanse b Dl Taited eo apply for
DU pREMISLOn, comCrary oo e regquicenents of she secomd paeapral of
Arnclz 17 al he Seafl Repolanors, o Baeawss be hal expressed a2 dessennizn
vprpmecn, buc becanse b fand polslished, witheoe peemissian, material in weh be
haul severely crinicised, and even wsalus], sembers af the Cemnmessinn Al vther
siperions ol had coaclenged inndamearal asperts ab Community poheizs which
had heeo wreeren inne (ke Treasy by ghe Mamber Stes and e whose
nnplementacian the Commission had speciticnlly assigned hun che vespons:Bility
af womtributing in good farh. 1o rhose cicsiemees, be crmmirceed e
irretedialde Bocach of Une vt whico che Commission s entithal o expect
frem s officials” and, as @ resolt, g cie wmpossible frr ang 2sapslovment
relationship o be mmeatamed with he instivation” fsee the 13:h cecical 1 e
decesnon removag Mr Connelly I s posch.

Ay ro the weasures rended e prevent dwenibution af the hacl, which, the
appellant <laims, vhe Coempission should hase adepred moarder o [rrocect s
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imrerusts clfectively, suffice it te sav that the adoptien of such measures wonld noc
lyve erarared che relaciomship ol irusr becween the appellag and che msgitution
and wewld have made na dilTarence o che Bact el 3t had hecome impassilile (o
harm to continme o have any sars of epploenent relarionship wich the insiimcsn.

It Eollivws thar the Conrt of Fisst Dastanee was cnucled 1o couclude, as ir did
paragapl 156 of che contested judgriens, char the alegation of hrcach ot the
cipht tw frecdom of expression, wcsulung from the applicssion chereto wl the
secomd pacagraph of Artcle 17 of the Statf Regolaciors, was untounded.

The firet grounsd of appeal muse cheretors b2 acered.

The sevonsd grownd of appeal

Bv ks second ground of appeal, rhe appellant claims rhat the Court of First
Inscance (i paregeaph 157 of the contested pudgment] Failed te apply the scennd
parsgraph of Amicle 17 and Aruvle 3% af the Soaft Regrlaions corcecely by
linlehng thar afficials om leave on sersomal groands were alse equicsd to oblain
permssion prive tn pubhsking macenal. ke e appellant’s contention L. s
the contrary, the facr af heing on leave on persanal grownds celeases e nfficel
frown rhe requurement af conglying with che second paragiaph of Aricle 17 uf
che Scafs Kepulacions,

The appellont whse compplains thar che Court af Farsr Inseance did oot give ceasons
Lor refecting Tus affer of evidence as 46 1he practice followel in 134 11 at the
Commisson and chus infringsd 1he principle of legitioae execranons.
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In rhan aegand, paragraph 161 of the contested judgment indicares thal, 1
extablich rhe rxistence ol 9 gener:] practice wichin the Commassinn, by wirrne of
which afticials on leave an persenal grounds weere not sequired oo request prior
pecerhsaion, e appellant relied aaerely on oche face ghar in 1333 he had Geen
pranted one vens’s beave i vicer we waorle fur a prevawe financial inseitucion and
that Lhe Jurmer Durecror- Genevad af 2001 ek oar deemed i necessary 1o approve
o comment g Ll teats prepaned by him For char mscutien. Ir carwun e
concluded from thar facr alone dsag 1lie Covrr of Fizse Instaace has in any way
distartad 1l seidence adduced by e appellans.

boveover, o paently chear from the wocdiong of Article 35 of the Staff
Bulaticans U an affcial on ]L‘:w-. by persannal gromimds eloes ot Jose lis staios
as an odfcial dwing the period of e, 1le cherefore remans subject wr rhe
abligations incumbent upon cecry afhicial, onless express provisien is made oo che
S CATY,

Consequently, rhe sconnd geoonel af appead st e cejectel as manifestly
unlvunded,

The ehard ground of oyl

By ks chord ground of appeal, the apeellane complains thae the Coure of Firse
Inztance Faeled o apply the sconne pavagraph of Acticle 11 ot the Soaff
Raonlaions carrecily in that i equated vowaloes wich ceomineratien For e
purpnses af rhar peowgion.

In the Hust part of thes gronnd of apaeal, the appellane mainins chat zha
NG g wreng sice eyaltes do noc censmeare consedganen o s vices
cendered and da nor undermine an official’s inde pendence.
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Mo asserts i the seesmd part of chis groond of appeal dhan the Uourr of lase
hstanec’s wirerprenacion encails a boeach ob e gl oo properey laud down b
Arricle U nf che First Protoco] to the BECHR.

Fivtally. by the thivd pace of chis ground wt appeal, the appellan: complaias that u
pavapraph 113 of the contested judgmunt the Cemr of First Instance miszpplied
Ariizle 11 m making its applicanen subordinate to the rules ore prior permission
laid Juown in Avicle i7 of the Staff Repuiations. He sobpirs that Aroicle 11
applics indepndenchr of Arucle 17,

Sovbac s the licst e pacts of this ground of appeal are cenevrned, rhe appellant
cenlines Jneusell o weproducing the acgements and suliwizsions made bebore the
Conaer of Tirse [nstance wichout Jeveluping any specific azgumene chat ideniites
the error of law thar s said Lo vitiage the conresced jucgment,

Since he firsr own paces of the thicd groaond olappead in realine seek no moce o
a src-cxamination of the submissicns made kefore the Court of First Ingranze,
which wnder Article 51 al che EC Statote of the Court ot fustice rhe {oarr does
nat v, weisdictian 1 underiake, chey muse be rejectel a5 inadanssible [see Cage
C-AS20U% I Berpaders and (ol v Comezigason | TOMI| ECR 5291, paragrapis
AL

The: thitd part of cs groend of appeal, o3 1he Advrcate General absecved 1
paat 32 of his Opinoc. comeeros eiasnmag which the Conre ol Fiey Insrance
inclusled wnaly [vc ibe saze of compleseness o the seeowld senience of paragraph
113 oo the: gevresed judament. The Court of Fira [msance roed primcipally <hat
the zppellant had nut proved he exstence of che alleped practae ub whe:
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Carnrmssion 1o peemin oilicials on leeve on posons | prowds to recewe rovaiLies,
That 1exsaming wae 3 sofficiear apswer in law wo che appelants arpumen. 7he
complame coneerning the second scaensy ob pacagszph 103 of the conresed
padrneat musz, cheecfors, ko liedd on anr aew mo be inedieowal.

LConsequently, e Lhird grownd af appeal migse be rocered in jis vilicety as
nkanifest by madimiszsible.

The fourth grownd of appeal

The Tewrth grownd of appeai senpedses three pares.

In the Zicsr pasrg, the appellane compling dhat in parageaphs 125 wal 126 ol che
cunreseed judgment the Couct of First Insnwwe jeclf concinoe:d the i sl i live
[hase ol the divciphnary pacesdnggs and substinceed s assesment of die Jacs
for char o the diseiplinare auecity Iy aceepring sutight 2 nuaber of che
complaimes cnncmning 1he contents of che book which had been macle by the
Lpongmssion during the disciplinary proceduce, althangl neither dhe Dusciplina y
Gomre’s npueion nov che contesreel cevivion fncluded an expees stamament of
nwsons regacding e s Megeadly insiong names ol the bool, Tuicherrpure, the
rengesteal wdgment mevely ceproluced those ermwliving withaor verifioyg
wehither they wore well fronded.

In parageaph 12é of the conteseed juclament, Lhe Conre of Fiese Insinee rejucted
the pppellanc's argumenr char alimately necher e Frsciplinacy Board np 1l
appaincing anthority celisd one the allsparions shar the boak at ossue was
appresse, deragaiary and msuling, Accesling to the Court ol Fest lnsranee
Lesels Tumlies “zpecifically siwed in ehe opamion sml iy the decisian raming W
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Connwdly foon s post, thae "M Connolly’s Sehavice, raken as a whale, has
reflected on his poswion™, Thar swaremen must e read i the light oo the
appuining anthagics ceport toche Disciphoary Boacd which, o5 the Adwocate
{ienpral ohserved in point 35 ot his Opimon, includuee an appraisal, in essence
identical to thin made by che Court of Base Instanes in parapraph 125 af rhe
contstel judgment, of the sggressve, deropmiory, oven insulting, rarne ul
certam passages of the buak [ses, in marticulae, paragraphs 2% and 16 of che
aprenong wtherdy’s rapoct).

Thie H:"Pﬂ“iiﬂf 5 cherctore mistabken when be claims that tlae $nore of Fics
s tance substitubed U5 cwn Jssessmend loe rhar of the appoineing authaoriey by
frrmulating tresh allegarions agams hit

Fuathurmere, providad the cvidence has nat been misconstrugd and che weneral
principles ot lawe amd 1he rules ot procedurs inrelabon tu the burden of prond and
the cakimg wl evidence have been ehserved, Zindings of fact are s, in arinople,
sulieit o peview by the Court of Jostice in an appenl Jaee Case C-743 F Deere v
Lamerission [1998] ECK 13111, paragraph 220

The {icst part of che [ourth grownd of aspeal must therefore be rejeied.

Fv the seeonal part of This ground of appeal, Mr Connally cowplaing char che
Camart of Eirsg Instanze found in panagraph 128 of tee conceszed udgawen, thatche
bonk in quescien poblicly cxpressed “wis fundamental epposiion w o che
Cnmmissim poticy, which it owas s esponsibiity to implemend with 1he
result chat che relatioaship of trust boevwesn che appelam and his mstitatio was
destrovel,

According to the appellane, that charge was et made against hin de rhe
disciplinay proceedings, Fusthermase, @ any eaprosson of dissend From the
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realicy af o Communisy insrinicion on the pacl o aoe of its eHicials were reaaeded
a% A brewch of che o of lopaliy, Geedom of eepression as laid dowen
Article [0 ol the FCHR wooll becone meamnglese. Besdss, e Conondles
responsihahey woas nor oo unplemenr Commis<ion policy but, as stated in the
Meanlingry Tioard opinion, was ‘momconng manpcracy odicy in the Memier
frarzs and snodvsing progicss rowsaeds coonomic and monesacy oamon’.

Az o than in i sadleciest Leoote tuae the findene of the Cowre of Firse Inssaner of
wehicls che appellone coomplaas i alse, as e Comnniszion riglaly points out, to be
lound, i essenee, i the etgle cecial e the opinion of sl Dissiphnacy Goard
and am che reond recital e b cantested decision, Assessmear af the nature of Mr
Connolly’s dudes s a question af feoon which she Coon ol Jastioe caronor refe in
an appcal.

The alleged breach of the principle of ficzdom ol vapression and g restriceivas
whigh sy xcoptionedly be imposed on i are dealo wivh arc pasagraphs 37 w 64
of the prescar judpment, velaving ra 1lhe Dst ground at aproeal,

The seeand pa of the laurh ground of appeal mosr cherefove also be rejeciad,

By Lo il pace of thiv groved of appeal, the appellane asseees char in parage ph
|26 of che canresred jodpmzm che Court of Firse Instance was wrong to hald thac
che Discaplinary Beard ani the appointing sochocite bl not abandoned she:
cunpzlaint relating mooan enfraegement of Ancle LLaf eha Scaff Regolasong, singe
the Comrmisaion has acknmededgead, e its defence, thar i had decided nor o
pricezd wich vhe allzganon of lreach of sonfideialice,

levvsprac e of she migaents relivd va by che Cogamissianon this appeal — aed
i dispaies e appellanes mrepeoation eaeel ~- 0L s clear from e sroomds
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et nnr by che Coucr of First Instance iy pavageaph 124 of the contested jusdgmenr
and approved in paragraph &1 of the preseot judgment, thio meither che
Crisciplinary Boarl pe the appowong awhority abandensd he alleganon of
inleingement of Arncle 12 of che Stat? Regulations.

Therefore, che third pact af <his gzound ol appeal cannar ze wpheld.

Consenquently, che foarch ground wf appeal mose he dwouseed as bewog panly
inadmssible and partly wilvamcde].

i'he filth procend of appeal

By his Fifrh gronnd of appeal, the appellant campplaing rhas in paragzaph < of the
contesred  qudgment che Comaet ol Firar Instance hell thar the appoinieg
auchominys cepact incloded rhe conrents of che book among U Gcts complained
oft iy Uran ey espanadad ecoonmue theories whicl were ar adds wich the padicy
adapred by the Commission aodd that the Ceower rhas Faled e give the rogusae
credence to the appointing Aushannys repom, patagraph 28 of whicl eelered
sialely s eregaa v and ensuhseantared atracks’.

The appellant's ¢laim thar the Cour of Ficsc Instanee was conhized cannac be
wplezld simce in paragraph 44, having cited curlain passages Fom the apponting
authaity's reoert for the Disciplinary Boand, « conbimed feselt o szating han the
vorr contents vl U ok op issoe, in pactcular its polemical wilore, werc among
the Eaces alleged agninse che appellant

The firgh pround af appeal i therefore compleiely unfonnded.
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The sieth grownd of appeal

The siath grovnd of appeal cornprises rea pans

R 1l first part, the appzllan aecuses Lhe Court of Firse Instence of having, n
pavagraphs 07 gl 8 ob the conceseed judpraen:, lailed to pive doe credence
the dacumenrs e rhe raze by dealing wath a complunt which had net been
Ealalilishedd in ehe coosee af rhu desciplisory proceeieegs, namely char a differs nce
of ppinien b heen expressed berween b Onoaelly anel the Commsszon
regacdimg che encrodiction of ecorpamic and monecavy noan, and by eelying for
ar puipose ona quoration frem rive ook a1y jssue — in chis instance, [agen
12 — which i v appear w<he documents in the case,

I mmsl L puimaced vor, as che Cowrral Fiase lizlance did in pacagraphs 97 and 9§
cf the conreard judmment, *hat che :Ll:pcllnn:':: cigaprermend with the Commis-
siums policy was obwious, as evidenced by the passage ciced dam the Bagle, wlich
wirs manilvstly pact of ehe case-file, and that the appellanc himself gave an
explanancn ol belane (e Desviplicare Board (zee e minetes of Uhe heariog on
¥ Decemdner 159935, pnans £ a0 7,

la any evenn poaccly Factoal appraisals of Qear kind aee men subject e review by he
Conrt of Justice wan appeas.

gl sevomd pact of e $ifd geroed of appeal, e appellace mainsuns chat 1
paragraph @4 ol the contested jedgmene the Coaer of Fiese Inance wrongly
atributed e kum cerioe 2atements wlick he had om made, o the eflagy dhar;
snee his critigues and proposals were Blocke:) by Lis superiors, le had decicled,
grven e vital impoteece of the meoer ar issoc amd e chmger that tae
Commssion's pohicy entailed Ton U Tuture of che Dinon, tomeake shen gl
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The material aceuracy wf rthar searemen, which is tken verbzdm (o rhe
Drisviplimary Board™s apusion ow which tle Cower of Firse instance's aceessment i
Logd, vamor e challenmed soiely anthe hasis of 2 mere atfirmarion imsuprrc:d
by precise and coberent evidensca ra the cnntrary. As the Cowrr of Fiesc hitance
obeecved in parageaph #3 of che contesed wdgmens, that stalement s,
turthermere, senfrmed b the minues of the heanng v 5 Dreavmber 1933
jpapes & e 70, the contents of wihich were noc disputed Ly (e appellant

Consequencly, the sinl groond of appeal mwst be rejectec as parrialky
imadissible and parsially unkoended,

The scveneh pround of appeal

By s sevench goound of appeny, e Connolly dispaies rhe Loort of Frst
Insrance’s finding in paragraph 47 of the contested malgmene thac, at his hinal
hearimy, betiee the appointing avchority w9 fanoary 1996, he neither claimed
that Use Disaphnary board's vpmive was froaded on cemplainis which fugheto
e regarded as new tacts oo applied, 15 he was entitled 1 én snder Ardede 11 ol
Annex 14, ber the dweiplinery proceedings o he reapened. Accordiog o che
appellain, it is <lear from the minutes af the hearing that i the wuurse af o Tk
adviser provucded the sppointing antborire wirh the subissiong lwdged wizh che
liscyplinary Boacd. in whick he apphed foc the proceedings 1o be stayved sod for
the case ta e relened back 1o the appoiting authorice for 2 tehearing in fhe
evinL of the Brard seeking oo rely on o maceral Tweach of Aricle 12 of the Staff
Repnlarinns.

[rrespective ol whither this groond el appeal is adrwszible, the appellanrs
arpumnent dacs act, in any event, prove that paragraph 47 al the contested
judgment is vitiased by an erree of assesament. Fhat parageapl marely states tha
ar the hearimg on 9 Jaary 19496 the appellant neither convended thar rhe
wpinicn af the Discipinary Board was leunded on new complaints s appphed
‘ot the disciphnary proceedings oo be renpened. The Concl of First Instanuce’s
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finding canmot be challinged oo che basis thar the appellant peoduerd ac rhar
heacing the subimssians balged weeh the Brssiplinary Beard, o whach be
generally rrigreed lis prsimaen 1 che event of new complaints being put tereand
in the Furwre.

The weweml grone ol appeal eanar rherefroe he rejecsed.

The cighth ool af appreal

By his 2igheh geoumdd of appes?, ehe appellant clams thar in paragrzph 43 of the
cumcested judigmens 1he Conrt ol Firs Inaaoee Giled roespod adeguarcly to les
plea alleping thar gha sreond pavagraph ef Article 87 of rhe Sraff Regulaoons lad
nrr heen crmphed with in chat he hadl qut previoosly been hearcd i rebation o
tare matters, e the avicle puhlishec by The Timas newspapes oo
A Seplembin 1995 and the intervacw given o a televisinn pornalist on
2h Seprcmber 1993,

In cthar vegacd, o0 es cloar from paragraph 48 of the conreseed judgment that U
Cewrt of First Instanve inladressed 1he "avgemegar iRar vise eeporer sihaioed morhe
Prigcip iy Bamnd lid nas vefes ooorhe face chat he had publshed aoacticle on
f Seprember D993 fnr che purpose of premoting kis hools oc thae Te facd waken
part i a selewision Lroadezst oo 28 fepiembee 19997 Fuerkermears, as regards rhe
avgnents put feoweacel in swppeose af che eighth proond of appeal, i need merelr
le poinred out shar paragrazh 19 of che report o she Board specitically relos e
the facrs on whch the appellan eeles.

Euoen if the appellane’s plea ab fivet i, wliose weene wene indeset nog
partivularly clegy ba mken as meaning thar, conteazy mo che recuiramenr: of e
seeond pacageaph of Argicle 87 of the beaff lll:;.'.r,ul:lth:-ni he had noc been hieard on
the owo masers w ouustien Beture the repurt [oc $he Diseiplinacy Boand was

[ - 1631
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drawa upy sutlioe iv o new tha i papageapl ¥ ar 1l enmgsied judgmenr rhe
Coeer of Fusc [nswonce srated thar, o lereer of L3 Seprember 1993, he
azpainting authority inrited the .1|.:-|:n:!|nnl: to iccess a hearing on che faal:&» at
pigue i the light of bis eblipations wodee Arvicbes DL 12 ad L7 al the Searl
Regielarions aend tdnar ar the heaving rn 26 bepreeal=a 19%5 he refused o answer
any of the quesoans o7 oo lim and Eled a werten stacemene, the cortents o
which are commariesd in pacapraph 14 of che concesed pudlmment. Ieowas cnly
atter Unsa seamed hearing, Usat 3 uoswy oo 9 Ocqeber 1995 1bon v aponincing
aurhreeriny decided ooceefer the raerce rorthe liszypliery Boacd aoder Artele 1 of
Annex T,

The eighth gronenal of appeal niose theretore beorejecrec] s manilestly onleonded,

The rinth ground of appesl

Bv his okl groumld af appeal, e appellam criticises the Court of Firse Instanoe
Feag sraring i margaph 74 ol vhe comresicd jndgimear thar ie was paomsaihle for
the rappocteur oo present fns repere arally oo ather memw bers of che Disciplinanr
Board and chat at sevcral points fin parasraphs 71, 84, %5 aml 101 of the
sugebsted ol groene! the Conre uhluﬂ-n_r_l that the appellac |m-c:| e preeveadedd any
[rred reecsapamr hic allegargn thar che Degeipleare Booed and i Chariman had
performed chew task inoa sopecticial and kinzed manner, despoee Bae ofters of
praok i kth hie applicatzon and ceple

Bg ramards rhe Lz thar the Digeplivny Boond did nor praduze a0 reproee, the
Court musr reiterans the fndimg made v che Coove of Firse Instanee in paragraph
e oof che comteseed puadzment char “arficle 3 of Amnex DX i contined Lo berimg
devwere Lhe rapperiours dunies amd ez pang SWLECTROE Y ¢pﬁ|.‘;ifi|.‘: forvema hrics
concorning rhe wey inwhich chey showld be parformed, snchoas wherther a writeen
repuct should he procuced or whethsr such a cepore should be disclosed oo ghe
partien,” The Court o Frst Inssance was eherelore cormect W iafer i *Chece i no
st wle the opposiew should el present his pepon eeally o the arher
members of Ui Thasciplinary Toand™.

I - pas2
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A eo the alleearion thar the Svare of First [nstance failad va comple weich the rules
relating o the Lurden of peoed wpad the caliing af cvidence, an alleganon incendedd
gl prregenr case e catabbish a lack of dependence and imoarciality an the part
af the Discaplinary Board, it st be peimted aul thiot, s @ geeral cule, inoorle
b salisly 4he Court a8 00 ey elaims ar ac the very lease, as 1o che need for the
Coore icselF oo taler evidence, it 15 not sudbcient mecsly toorefer b certain Tarts in
soppoee of the claim Thens o alka b= ulidoced safficienrly peecioe, objzonve
and consiscenn mdicia af chew teuck oo probability.

Tl Cawrr of Fisr lastance's appraisal of the evidence produced 1o i does naox
constitute, save wheee the sense of the evidence Do B disiooel — and
such dhsturtion has heen proved by 2 Coonolly o dus case — a pout nf L
which s subyjecr, as sach, oo eeview by che Coune of Justios (Case C-302755 P
ﬂf.f?i_‘_l:':ill_:lrrl' DY gagd Ciphors v Conues! et O onaeniss ing EI"'.C"H‘?] FOW 14775,
pacagraph 297

Conzcguently, the nernd geooed o appeeal mosc be rejecred.

The teoth prownd of appent

He his enth graond of aopeal che appellant clamne that the Cownse of Fuest
[nstance, Erse, refusecl i parageaph 129 af <he comiosied joderpent 1o goant g
applecation lor prochecrpn of 4 memacandum daeed 28 [ely 1995 oo the
caleularien af alary rednocnons in cases of suspension alchoweh tae memar-
andum wenukbd have heoped G to estalilish o e Conmzissivn Bed onsused 11s
powers and, secend, hebd it e wecrmeraadum dicd nor *speaafically concen W
Connelly™s cisimissal, wven chaegh woither of che paroes had procloced 1he
memocerdum i rhe aveceedhegs. The Court of Feest hestaoee infeineed Che rielis
of che defence aml wolasully made vse ol @ fage al which i had “speonl
ks ledie®,
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In the absence of shivcnive, relevang pnd coosisrenr mdicia, sehich ic s far the
Couvr of Tiest Instance aione to assess, thar Cowrr was ontitled o refose the
applicativn for production of the Commistions memorandumm altering e
eergral pules for ealeulaviog salare cedosiens in cases inowhich officials are
arsprended, whech, e ceasen af i very sobjece-mateer, dud net conceen either
divmissals in grenera: orthe appellant's particnlac sicuatuen following the sweasure
cemovioys hieo broam las post,

The tench praond of appez] muse therefore be rejected 25 manitestly unfuonded,

The alzventh grownd of appel

By bus clevench ground of appeal, che appellang despinzes paragraphs U272 wo 175 of
che contested judgmene on the pround that che Court of Tiese Instance fealed wo
answer warinns arpements capable o escabhshing that the Ssopimary proceed-
nge werr vriargd byog o misose of powees, The grgamears reled pnoooneernnd
‘paradel preceedings”, ke Railure o rephy e che qucsuon crmcerniag rhe exacr
soope of the disciplinary proceedings in relacion e Aroicles 110 12 and 17 of che
SafT Regulatiung’, ‘the absence of o Jogical connection Letmeen Che poenisses and
the gomelasiens covwn: in reliioo 10 1be Jisciplinacy procecdings, rhe faer ghar
‘the Commussinn mamcained ins pleadings chac che Dusziphoacy Goard was not
cven obliged o read the concested book' and ‘the delberate and provocative
appuintinen: of the Secretacy General as Chairman of the Disaplioacy Beanl®.

[ chat regarc, i is clear from pacacraphs 171 oo 175 of the contested judgez e
thar e Court of First Tstaoce did eol regard the appellants argemenos as
‘oljocrive, twlovant and comsisien indicia® capabile of suppeiting his argumen
thar the disciplinary measues imposed cn by pursoed an aim ather chan ehat of
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sifegnarclng ke icenal order of the Cammuniry puhhe service. The granonds ser

ot 0 che contested judgment mause, in liphe of the circumstanees of t]'u:- case, be
reairded as a pooper vzsponse o the appellant’s acguments al, tlll:n'll.t-u'. 55
[erage suliciemn to amabbe the Crnno af [acrioe ca excreme mn power of ceview.

A the Acheocare Generaf obsereecd o point &1 o lis Qpiion, although vhe Coun
of Eirst Instunse i requinad to give rgagons e ais decisions, a8 nor alliged
vesprand in derml rocvery single argmmenr edvanced by ehe aopellont, pacoiculacly
if the avrment was not serbicienthr clear and previee and was e ahequanely
suppurival by evidenge. To len egeod, e appellane bas nae proved, or cvon
azsesred, rhar che argemenes caferved 1o pavagraph LIS ef this judpment seee
hase peymirements or thal they wene supparted Dy evidenra which wacodicioered
by e Caner of Fiest Tnerance, or rhae inirs assesement of char ewdence the Cnore
oi Eirst loscance coneravened e cules of procedure or geonees] lege] prinsiples
concernimg the bueden of prood or <he taking of esidews.

T use cicummziengaes, the aleventh geaued of appzal muse be cejeceed.

The vweelfily ground of appeal

B Dis twelitle gaoonel of appeal, tae appellann asseos i dwe reasomey, in
parapaph 15% of re conesowd pudgmen s lageadke fased o tha she Ceore of
First [oscance infersed o previcusly woknown fact fone one Ui was anecelain,
veliereas o properly deaven presanpivn fwvalaes an unkaeon Faee heing inleoed
fonn ane that is stz Pasthermnie, o negarive ifoeence, §'im comnoc be inferred
Fram..."s, canonT sceve as a4 hasis fo1 soond ceasonimg.

[- Iaty
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Thiz growng] vl appeal camno he paheld sioee i is based nnoan inaccwrare readsg,
raken mar af conrext, of rhe abvweementinned paragraph of che cteoesced

jutlment.

Ag rthe Advocare Gieneeal kas correcrly peinred cot in point &4 of his Opinion,
maraecaph 155 of the comreszed jndemenr amiwers che appellant® ebjectien et
the wystern of price permissivn in the second parageaph ol Avticle 17 af rhe Sraff
Regularions ancailed nnlimired consseahip corrrane o Amicle 10 of the ECOT.
The: Cowcrr anf Firat Insrance bagan hy staning in paragraph 152 chat pecmassion s
refused only excepnonally and thar eefesal may be justilic]d only whee (ke
publicatien cenceried s Jikely e prejudlive e inteeests of the Csmamumics, and
wunal o osay pacagiaph L6 han e conrgsrel decizion wis Based, amongse
other things, on che face char the appellan's Debaviour cavsed serivus prejudice w
zhe ineereses of the Comownices, and damaged the evutation avd inage ol 1he
Commnissicn, Woecoucleded fpecagph T3300en leene was nochomg v sizgest tha
the aprpellum gegohl kase een found e have infrmged the second pavagraph of
Avdcle 17 0f the Commuonues' incerests had nac Beon prejudiced, ber which
reason chere can be oo basis for soeakang of “volimited censorshipy'.

The vwelfik ool of appeal nuwet theretore be rejected as manifestly unbeoaded.

The thireenth ground of appead

iy hin rhacreenth prcod of appeal, the appellan sulwas chat s appacent Com
a reviews of hiv other groands af appeal chat the charpes asainst bim ave net Leen
proved, witl ghe cesoll chat the Gosel ol Firse Tistanie asscsano ol he
prrapreinanalivy ol the disciphoacy measuce 14 ovalid, since w15 hasec o the
Mremiss in pn*lnp,mpl' 155 of the cnnresred judgmenc that ‘the teuth of the
allegations against the appheant has been established’,

| - bl
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16 Smewe numwe af the other grounds of appeal nut faewsand Do the 2ppellane can be

upheld, Ll thirweemh srosnd of appeal mesr alses be eejecrml a5 unloumled.

As the ples fur zanulmens of the dispueed decisiom were Leld e by eirher
madmisiibe or umlownded, the Soure of First fsrance, in pacagraphs 178 and
L¥2 nf che contesred jodgment, properly cejected che appellant's claim For
cinpensatien for the maeral and nen-marecial damage allegecly ouféersd b
Fiv, sivwe that edainae wes clusely linked with tae earlior pleas. The appellant has
mas pur forwad any argonent capalle of onlerminmg rhar ceasnniag and
icondingly les claim for danages before dwe Coue of Justoe is mandesdy
inachmiasille.

The appeal muose cherelore b dimissed s oetine

i 1%

Under Acticle 6212 of the Bules of Procvdure, which s applicadle <o appeal
proceedimss pecsuaut e Arcele 108 rhereof, dee unsuccessfol pacey is o e
prleved o gy ghe costs, i Uiy hawe been applizd for in she successiul arms
leadings, Under Aveicle A af rhase Rules, in proweedings berveeen the
Comtmanine: angd e seevanls, wsdoonens ane oo beay heir own costs,
Uloweever, By vitwe of rhe secnnd paragraph of Areicle 122 of dee Roles of
Proveduce, Artwcle ®) docs noc anply 1o appeals owgln by aoffecials or arther
sezvangs al an msticutivn agaiese she lacrer Saace the appellane has been
wnstecessful s bms appeal, L st shescbore Do crdered o pay the coss.

i- 1497
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L thuse grosd s,

TIE COLnT

herebay:

1, Drisnusses the appeal;

2. Orders Mo Connully w0 pay the costs.,

Rndiagner [glosas iSulonn L Perpala
Warhelel Shaais Edweand
Puiszocher Jamn Seviin
Lchnrgen Colneza

Lrclivered in opea court i1 Luxenlwrg oo & March 2001,

E. (erass Cr.C B riguer 1glesias

Eagistriir IPeceaduat;
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JURGMENT OF THE COLURT
13 Decomber JI0| *

In Case £ 3d0e00p 1,

Commission of the Furopean Comrmunitics, tepreseneed bee [ Curcall, aciing as
Agenr, aod T Waelbeoeck, avacar, with an addeess for service m Luxem by,

appellant,

APPEAL against the judgment of the Courr of Ficse Instangs of che Furepran
Commumities [Towrth Chamhery of 14 July 20N} in Case T-22'9% (Cusk o
Copmmressian [2000] FCR-SC 1-A-155 and T1-7 13, seeking o have it judgnoent
et aside,

rhe ather parry v the proceedings being:

Michael Cwik, an officiad ot the Commission of che European Comnnunities,
resicding, in Brussels (Belgom?, cepresenzed by M. Lhocse, avocar, with an addcess
for service m Luxembnieg,

applwan ar fiese inscamce,

Tl b Laac Lien

- 10243
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T1(L COURT,

camposed vl G.C. Bodriguesz Tglesias, treadent, It Jann, E Macken. N, Colneric
and 5. win Bahr {Presidems of Chambersl, A, La Pergola, LR Pusanchet,
L, Sewion, M Wacheler (Rapporceur), R Schingen and ¥ Skoans, fodges.

Adeocare General: T Bz [arabo Tolome,
Regserar. L Hewlgrr, Admanistratur,

having regard to the Heporr for the Heanng,

atter hearing eral acgument Fram the parhies ac che beanng on 3 Jaly 2001,

after hearing che Opinien ol the Advecare General at she swting em 13 Seprember
20,

arives the Eollowring

Judpment

By application lodged at the Regsoy of the Coure of Jostice on L5 Seprember
1000, the Commission browght an appeal, pursuant to Aencle 48 of the EC
Sracute ot the Ceout of Justice and the corcespanding provisions of the ECS D and

- 10254
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Evratnm Statotes of the Coure of Jostice, aganst the judement of the Coort nf
First Instance of 14 July 2000 1 Case T8 209 Cuerk v Ceopmpnisseog [2000H FAOH-
SC A% and 1T-713 "Uhe judpmenr under appeal’], in which the Courr af Firse
instance annulled the Commsaion's decision af 10 July 1998 refusing Mo Cwik
permission o publish the cexe of 1 tectuee chat he had given oo 30 October 1937
[the comes cted deciciam'y

)
Legal framework

The sceond pagagraph af Arocle 17 of che Scaff Regulavnns of Ofticals of the
Lurtpean Communives (' the Scaff Repulicions') provides:

*An offickal shall nor, whether alone or topecher with wthers, publish o canse to
be published withaat the peomission of e appointieg wathoeay, anp macree
dealing wach che woark of the Commuonioes. Permission shall be ecfused only
where the proepesed poblicarion is Lable re prejudice che iorerests of the
Cuemmunities,’

Backyground

The Facts giving rise ta the dispote are wet oot o the judgioent uander appeal as
Tollows:

3 The apphcant, an econdmist Be rraining, bepan working far the Commissinn
in 1974 At rh:: ume when procesdings were commenced, he was amavhed to

I 1024F
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Uit 3 “Infucrnation, publications and economic dacumentation™, direcily
anached o the Deputye Director General cesponsible for Wicectorares B, O
and B inche Chrecrewarg-General for Evenomic and Financial Affasrs (000G 105
Hiz rele way w oreceive vismng groops amd give leclures on the earo,
ccomimis and munetary union and on all the acovices and proganaties Do
whith the Dwrecorrags-Cee ne cal was responsible,

By lexter of 12 ddarch 1997, rhe applicant was invited by the pravincial
srveonment ol Curdoba [Spant o give a lecoure an the Fifth hacecreatioral
Conpress oo Economiy Culture,

Ln 20 Cetober 1997, the applicam applied to his immediaze supenor, hr
Bavisio, for peomission i give his lecoore o 10 Cewober 1397, The
applicacon seared 1hat e lectore would be enocled “The necd fnr acomonm:
linestunings at the Jocal and eegionaed level in the monetary umon of the
Eurepean Union™, Fle included an ceorhine andd a detailed plan of his lectore
with an annex.

On 26 Ocenber 1997, M Ravasio granted br Cwik permissinn, scaring,
hisveever;

“This doesn’l have moch o doe with economics. More classic pressnration
please. Pay arcntion w e risks of *ling-tuning™.

L02E&



11

[EEE FEA LAY WENE ]

Chon 27 Owtwber 137 che applicanc was given a mission arder without costs
for wooap te Cordoba beteeern 2% Ocoober and 2 Movember 1997, gl he
delivered his lecrang on 30 Criober 1997,

I Febrvary 1994, the orgamsers of the congress asked bom oo send chem o
wxr of hiz lecwee so th a0 might be published with those of the orher
epeakeere.

The applicant then peepared the text and, m accordance with the second
paragraph of Amicle 17 of che Scaff Regulations, apphed for permission o
publish it drom Me Ravasie in his capaccy as che appoinmng avehority,

bir Ravasio consuleed Mo Crcherge, an econemis secomled o 005 10 by the
Swialish Central Bank, as re whether such pubhcawon was appuopriare,

Mr Ostherg produced an excremely crmical apimion of rhe rext at issoe but,
betore handueg his cpinicn over to Mr Ravasio, he submimed o o his
immediate superoes, Mre Kragar, she head ot Unit 3 “Monerary Umion:
Exclings Rate and Domesric danetary Policees™ w Dicectorate T of DG I,
“tdnncrary Macreps”, and Mr H, Carré, the head of char Durecearare. The
former inibialled che apmion wichows makmg any comment and che laoee
wree that “publication of the rexr st isoe wounld be s ppropriate™, For his
pacr, Mr Bavasioo alw consulted Mr Schotz, head of che wnir " Rodger
Eesources; Econnmic Imlarmation and Documentarion: Relations wach the
European Pachamenc, che Boonomic and Social Cramittes and rhe
Coomomrice of e Regions”, whe was dicecty amached o rhe Dargcrore
General of DG amt whe initialled the text at issue withour making any
cOpnmEnt onit.

- LO2EF
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12 I view of chose ciccumstances, Mr Ravasiv told the applicanr an 20 Apiil

1998 rhar “publicativn |was] imapprapriage™.

13 O 5 June 1998, the applcant submieed a funher version of the text to Me

Bavasir for approval. [t had been amended on the bisis ol the grimeisms
made by Mr Oscberz, Mr Ravasio asked Mre Sehimude, irecene af Darcceorace
B wf DG [ Ecnnomic Seevige ™, wha was eesponsible ferter ala fer evaluating
the coonmic impace of Community policies, to let him hiveg his cpinion on
the reworked text, Mr Schmidt made cepain entigizms and concluded:

T2 has anc b bod & veey prudent, almost nepative, posicien towards the
wickulness of discretionary fiscal policr, This artivle seems o udvacare ies full
use ceberring to Bre-tuning

4 The applicanc, an his ewncinioaove, sent the second version of the text o ddr

15

1.

I:I-;[h.:]-g: asking him whether he comtinme] 1 stand |‘:-:.- the: coriciams he had
made i respecr of The gaclier version, bae Mr stherg refused to review the
rexs mn rthe grivand char he cowld nor express an vpinien without having
received specific mscouactions o Jdo so brom Mr Ravasio.

By leteer of 10 July 1998, Mr Ravasg infarmed rhe applicans rthat he was
|-¢ﬁ.:5m|_:'. 1 gk nermission o publish che ves at issue on the ground that ™
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put lorward a puint wf view which s oo thar of the Commission, eeen
though che lateer bas o adopred an abticial polcy oo the marer™. He adlded:

I recognise the imporcance of engaging in inreenal discussions ceflecring the
varierr of economic policy oprinns. Howewer, when we go gotside the
toestitution, i owould be Jetter to present 3 wmaced fronr...

Lam atiaid rhar the wieresis of the Community could be prejudiced where
the Cammission and 1cs athaals por Torwand ditfersnt points of view. In
additian, thow of my colleagues who have coad yourr arncle have o pressed
srme daubes ag o ies quality. For those ceasons, Lam rebusing perrssion far
its pueblicarinn.”™

On 13 ._"|.1.1f_;u-s.t 1995, the applicant lndged o camplainr vnder Article $H2; of
the Lraff Regulitions in respect of the decision.

That cirmplaine was rejeeted by decision of 3 January 1993,

[nirs decision rejecting the complaint, the Commission made the frllowing, peines
in pacticuiar:

. piossille cenflices of inrercst between an official and his insnrucion geer g
rrublizamon are nol conbined to caves in which the othicial publichy dissents Erem a
palicy of the insticuraom, since the [arar way have ap infémest in preserying some
et lor v neeere before i adopis a definibrve view. Crvously, the face rhar the
complainanr expresced a clear view in writing on che quesrinn [as o whecher
economic and monecary onion called for rerritomial differentiation as regards

[ - 102839
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tescal andl wape polies *One-unimg™] may hove the cilesr, procisely, of
reatlictong char woeemn bor manrewvre. Eveaof e were coomakic clear char s vaew 15
purely a personal one, che reader mighe nevertheless, in spiee of thae caeear,
associate the view af an official working in that secrer winh thae of his mstieation,
procisgly hecause the bangr docs nar have o view.

llnder no circumstances 13 a one-page summary comparable o an amcle nf nver
20 papes. Permission given on the basis of che former can certainly nor entail
permnission for the laner. Than principle i3 all the moree felevany in the peesem
came, where there are significant discrepanoes berweesn the summary of che
lecruce and che wxt of the arocle

Cm 12 April 1999, Mr Cwik brought procesdings befure the Coort ot First
Isrance for annulmene of the degision rejecting his coemplain,

The judgrnemt under appeal

In suppirrt of has appeal, M Cwiik claimed rerter afig that the second patagraph of
Article L7 ol rhe Staff Fegulations had been wromgly interpreced and wrongly
applicd.
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The Court al First Instance accepied that plea for the following ceasoms:

sl

Bl

The Court Hewls that i the contested decision the appotnring awchoricy
contimed tself ro srarmg thae the interests of cthe Communitics could be
projudiced where the Commission and irs saff publicly express difterene
poincs of riev. The decision does not explain why, inche preacne case, such
a sk exists,

In a democratic suciery beunded on respect for fundamenral nights, che face
chae an afticeal pulilcly expresses a peint of view ditlerent from that of the
smsntotion Bnr which he warks cannoe, incirself, B oregarded as liable (o
prejudice che iterests of che Communities.

Cleacly, the purpose of Ereedom of expression 5 precisely to enable
cxpressinn o be given o vpinions which differ from those held at an
otficial level. Tn accepr rhar frecdrm nf expeessiom comdd De resiricee:d
merely because the opinien ar ssue diffecs foom che posicion adopred by
the institutios would B oo negate the purpost of char fundamencal righ.

Likewise, the second peragraph of Activle 17 of the Statt Repuolations
would be rendercd nugacary, aings, a3 @5 apparen froee s wording, i
vleacly lays down cthe principle on which permussian For publicancn is
pranted, specifically providing thae such permission s to be refused only
where che proposed publicarion is liable oo prejudice the interests of the
Cummuniti e,

Comgecpaently, the fact that there 35 2 difterence of opimeon between che
applicant and rhe Commisson does war pustify cestricting thie right to
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frecdum of sxpression. tadmuch as it has not been estabhshed that
making char defterence public weeld b liable, in che Gicumsiances of 1he
presenc case, o prejudice the ineerest of che Commones,”

The o af First Trnsrance also held;

G6

A7

A

it s clear from the documents before the Crurt that, ac the macenal
rime, the Cormrissinn bad already pablicly and clearly expressed py visa;
Cin “FI!'!II:"-TIJHII'IE“ i, feter i, affiosl degoments wnd thar, anless there
were exceptional circumsrances, o entemained dawbes as oo che usefuloess
of mepsares al that kind and abwaut the wse, even ac vember Soare level, of
descremonary badgerary policies. Fuethenmoes, e Lext at issue was
wrirten by an official who did nor have any managemenr respansibiliices
i whoe was expressing a personal view, Moereover the eext concerns an
arca on which the Commissian states that it does oot have an official
policy. In any evenr, since che wexc s o he puablished v collesmon of
speevhes made ar the congress in guesciogn. s ineended for 2 readershp
comsiaring af specialisig wha are likely 1o be owell inforrmed abour the
Comnizsion's views.

M rhaese carCurmstances, the Coutrt bnds manifestly onfounded the
defendanc’s argument char publicarion of rhe rewr ar issue might encail a
significant nxk of the poblic mistakng the appheane's apmon for rhar ar
the ioestituimom, which vonld cestrice the Connmiseien's room e manewyere

in rhe elevanr area ansd thereby prejudice te mcerests of the Coroene
nitees.

Furrhermare, although the difference between a lecture and publicabion of
the rext rhereaf may be of same signifuicance, thar differepce is nor such, in
the ciccumsrances of che presenc case, o jastfy the concern char che
Commissiom’s rovm fur manceurre might be restricted. 1o that cegard., .
the texrar issuc aers oot the same aggomems as those put fureacd by che
applicant in his lecruce, which was even enttled “The aced for legal and
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cegivoal gvenwnis fmg-tundng, in Lhe monetary union of the Turopean
[lrwan ™. ."'.-::I-::Iu'rin:m1||5r, the face ehae prermissoon [or the lectare was given by
the appolotng, au:hnnt} 15 a furcher sandwcanon thar ghere wis o pisk of
the applivanc®s opinion being miscaken for thar of the Comnussion. o
thise corcumalanges, the defendant can have ne greunds tor coneending
that i had a reasonable concern char iz room for mancuvee would e
restriceed by publicacinn of che rexr ac issue.

hi M fedleoes that, mnoreducing oy permit pubhcation of the wext at iss0z on the
rround thar it was liahle ra prejudice che ntereas al the Croommnitiey, the
defendant made a manubest errnr af assessmenc.’

Cnnsequently, the Court ol Ficst lnstance annudled the decision at issoe.

The appeal

The Comomssian claims thar the Coawrr shonld:

— declace the appeal 1 I admissilble and well founded,

= uet asile the judgment under appeal,

IR EIPER
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—  Uemss, in conseguence, the applcants actaon v, the alternative, celer Lhe
case back o the Corare of First Insrance;

— order the applicanr o bear the coses.

Mr Cwil contends chat the Conrt shoold:

dizmiss the appeal os toadmissible an at the very lease, wnbounded;

— nrder the Commissan o pay all the cos of the appeal.

I its appeal, vhe Commussion relies nn o pleas i law concerning 0 an areor of
imterpretation as regards the second paraccaph of Arcicle 17 of rhe Staff
KEopularions and (i) the failore of the ndpmenr ander appeal properly o s
the grownds on which ic 15 basad.

The frest yrownd of afrreal

Gy s Eirar ground of appeal, che Commission comnplaing rthar the Cooer af Firs
Instance, speaifically in paragraphs 5%, 56, 57 and AR of rhe judgment under
appeal, exceeded the bounds of ms power to review the acts ol the appeinting
aucharity and pur an unduly reserigrive consimuction wn the second paragraph of
Article 17 wl che 3taff Repulacions.
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1+ The Court of First Insrance failzd, fuest, oo have tegaed 1o the preventive function

af rthat provision (recognised in Joined Cases T-3459%6 o0 T-1630 Comnolly v
Cowerassion [ 1H99] ECR-5C 1A-37 and 11463, paragraph 153 when it culed tha
the Commission had w preside Gaciual evidence of prejodice ter s ineeceses ansd
leddd that it had tailed to establish, i the circumsrances of the case, that the public
exprossion cf dissemt berween itself and che offical comcened was able 1w
premdice the intereses af rhe Communibes,

Secrnd, the Court of BFirst Insrance did oor ke aceonnt of the appomnring
authorey’s discrerion in respect of the rechmocal aspeces of rhe teer af My Cwil's
lecoure and che risk of préjudice te the intecests of the Communuoes. The
Commission deseribes in char connecrion how the appeinting aurhecity consoled
sevicra| specialists prioc to adopring che concested decisinn, the ecrmomic and
policical chnare in whic h economie and monecary umon was heing por in place
and its need o reserve wa offiwial position in a very senditive area. I claims chas
thase lactors prove char the appaming auwchorive did net make a manifest ermor of
ASSESFNENT.

[ s review at che way in which the second parmgraph of Article 17 of the S1aft
Hegularions had been applied, the Court of First Insranee rook threr favours toce
constderauan, namely the (gt that Mr Cwik had ne manapement reaponsibilicies,
the tact that the 1oxr concerned was wmended tar a spevialist readership and che
facr chat a1 thar time che institubieon had nar, an any evenr, expeessed 3 detinitive
opmmon an che mareer concerned. Tn doing so, the Cours appreciation of Lhe
appuinting awrhorinys discrerinn was clearly msconcetved, since o arcached o
the wevond paragraph of Article 17 of the Sraff Regulations conditions thar are
not found chergin,

Ir shovald alsm be observed in that repard char che Cong held in Case Ca274099
Connally v {iomoeiigion |2001] ECR 1611, paragraph 53, thir the sevord
paragraph of Arncle 17 of the Siaft Begolations clearly provades thar, in
principle, perrnission 15 to be granted and may be gefused vnly in exceptional
cases.
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[n s far ay che preovision cnables insttecicns w celuse permissien we pulist, and
thus pricocially mterfers to a serious exeent with frecdum of expression, ong of
the tundamencal pdlars of a2 democratic socicty, it mosr be ncerprered
restrictively, in osoch 3 way rthar permission 1o poblsh s refused only where
publicanom e liable oo cause seriguz harm to the Communities” mierests (g

C-274/99 P Connally v Cormeeissign, parageaph 53]

Wheo i applies the second paragraph of Arivle 17 ol the SraH Regulanioas, rhe
appuinting authority must balange e varinos mterests ar scake, @aking acooune,
[irgd, o rhe freedom thar an offcial bas oo express, orally ocom witing, wpiniong
that dissent from or conflict with chose held by the ermpleying, instirunon — that
fremdum arising from che fondamemal righe of the individual o espress himself
Ireply — and. secrnd, of rhe gravioe of rhe potenoal prejodice to the inrerets of
the Communioes o which publication of the relevant exy might give rise 1C5s5E
C-274/99 P Coraolly v Cosmpmizsion, paragraphs 43 amd 375 In rhar connecoon,
ouly where there i3 o veal risk of scriows prejpdice or the ineeress of the
Communicics, cstabluhed on che basis of specibic, ehjective £ vidence, may the oish
be taken into consideration for the purpose of applying 1w seennd paragraph of
Article 17 of the Siall Regalangms.,

Ine order te epable the Community comnrs m cxercee theu power af revicw as
rogannds rhe legaline ot a decision refusing permiseien wo publish and to previde the
afficial concerned with sufbiciene inturmation to voable him rg ondeesrand e
reasons for the decision, the oftigial must be given such informarien with the
decisem rgfusmpg permssion o ac che very laest, warch che decision rejecting his
crrnplaine.

In this stance, che Couer of Fuese Instance held, ac pacageaph &2 of the pdgment
under appeal, rhat, in cefusing to peemit pablicadaon of the exe ar gsue on rhe
ground that it was hable o peemdice the snrerests of the Commmuniies, che
Clommizsien had made a manifese ercor of assessment.
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First, che Coure of First Instance bound, in paragraph 56 ot the podgment ander
appeal, thar the {omnmission had confned irself in rhe conrested decisian
wtating that the intercses of che Crenmonmes coald be prepodiced where the
L ounrmission and 0s stafr publicly exprese ditberene points of view, without having
guven reasons why that risk exivied i ehe ingtant case, By debinion — 2s the
Coure poines ouf w paragraph 38 of i judgaent — frcedom af expressinn
'wmable|s| expressien oo be gueen 1o apuions which differ from chose beld ar an
oHicial level®.

It is clear chat. ventracy 1o the Commistion® solimission, the Coser of Firse
Istomies did nior Fal 1o have regaed oo the prevonoive tunction of the second
paragraph of Arcicle 17 of the Statf Repolations — whose legality visa-vis (he
fundamental ryght 1o teedam ol expression was recopnised by the Courr of
Justize in paragraphs 52 a0 55 of Oneecdty, The Coure of kst Insance simply
criticised che ceasons celied on by the appoincing autharity b0 substantiate the
contested decision: thase reasens merele stated that there was o visk thar the
interests of the Commmuntiss waould be prejudicad where an nffcials opmon was
dafferenr frovn the wew expressed by che msnoomon EJ'I'||'.I|IZZI-"."IIE||___ him. As has heen
poaneed oot ac paragraph 19 aboe, only where there is 2 real risk of sericuns
prejudice to the weecests of the Communines, gaablished on rhe basis of speeific,
objecrive faceors, can o relongal of permission o publish he warranted.

Second, the Cuort of First bnstance ceviewed, ar paragraphs 62 o &3 of the
pedgrmene under appeal, the reasons set owe o the decisien cejecting the complaint
which complemented the scaremane of ceasons in the contested decisim.

in urs decigion regecging the camplaing, the Commission cited 1t need fo presecee
its room For manecuyre prior to faking up a definitive stanee on the question ag wo
whiether economic and monetacy wnaon called for tereronal differentation as
regards wapge and {izcab palicies hc-tomeg®. It clamed thar its mome for
manmuvee would have been propardised by the publication in mint, snce chare
weas A risk thet the celevant atlicial's npinimn wnold be sustaken for thar of che
insneunien enplovang k.
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At paragraphs 66 and 67 of the judpment under appeal, the Cower of First
lnstance ruled char suck an assessient was cleacly onfounded nn che hasis, Frar,
that the Commigsion had aleeady publicly aed cleacly expressed its view an the:
questieat, sevond, thal the text of che lecoure given by M Cwik had been wricten
br an cfticial with v vmagement responsibilicies who was cxpressing a persenal
view and, fnally, thae the rexe was intended {er a readecship consisung of
speanlisrs who were likely to be well infarmed alwt the views held by the
Commssinn — whch, marcaver, claimed chae ic dd nec have an oflicial pulicy
am the marter.

Tt s apparenc from semled case-taw thar such hndings, which concern purely
ararrers of Lac L, cannot be reviewsd by the Croner of Tustics in the cuntexe of an
appeal, exvepr whore the clear semse of the evidence sohnacred o the Caowrt of
First lnsrance has been distormad (Case 13133 P Tzoanos v Camerssinn [ 1999)
ECR [-8223, paragraph 23; and Casc O-315/9% P lsereri Enropa v Court of
Avediears [2001] ECR [-5281, paragraph 441 In char regard, the Commission has
reither shown, oot even conmcoded, that Lthe Coore of Firse Insances findings
w g rconsistent of substaneeve by nacouang as egrrds the docements hefore i
In any evear, it st [ heldd that the bndings of face, which the Cuucr of Firse
Instance alone bad junsdicocn 1 make and which the Carmission challengss.
Eviney 1w mantesr eccor of assessment.

Ax regaeds ik the complaint alleging that rhe jodgment under appesl unlawfally
rescrivted the appodating authurity's reem for manccuere sn fae as the techimeal
wapevts of the et of Mr Cwik's leclute were concerned and (il che tisk of
peciudive teehie interescs of the Coummunitics, particolarly in a sensinwe area such
da ecnnoic jnd rronetary wmion, s safficient worefor ro paragraphs 22 oo 25 of
this judgment. It w5 cleas Trom those paragraphs char che ceasans which mizhe
hivve provided grounds for refusing eooallow publication of the texe nf Mr Cwabes
lecrute were duly vonsidered in the judgment under appeal. In that connecrion, a
mere reference ro the political and econumic climare at the tme of the contested
decrsion and to the sensinve marse of the 1ssue concerned, or even ta the guadicy
of che rawr of the lecture — factors which, 1n aay event, ws the Advacate General
has poneed aor ar pesine 42 of his Cpinwen, were nor mentioned cither in the
covkested decision or in the decision repecting the complaine — & ner sutficient
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tw eitablish that there was a real risk of szripus prejudice e the iaereses of che
Lo tics, such o% (0 justify oestriceing the fundamental right of an ofticial o
freedmm of expressinn.

In view of che fareging, e [iest gronpdd of appeal mest bue oejected.

The secund grpomd of @bpeal

By its secomd pround of appeal, the Commission complaims thar the Cower of Fasr
Tnaranece tailed vo respond too argaments of suberance rased by it during the
writkeit and nral peacedure hefore that Coure and was thereby in breach of s
ohlgation e state rhe proonds on which rhe odgmenr was hased.

Furst, the Cowre of Furst [nsranee did noe respand coonha argoonease thar e was
appropriate Lot the Commission e consider the request vo publish in the ghe of
the sensicrie coomamic and polivical clirmane in which the ceguoest was made,
namely the wmrroduction of cconomec and monccace union, amd 0 whigh rhe
Crmumigsinn hadd, of s awn avcord, reframed frnm cxpressaing a definuerqe riew
on wvariows concenversaal solyecrs, imcluding the one deabt with in b Cuwik's
lecture.

Sevwerdl, the Courr of First Instance pave no reason for irs finding in paragraph 63
of he judgiment unler appral that rhe fact chac permission far the lecrore was
Frven v che appointing auchoriy weas o fuether irndication that there was no sk
uf the applicants apimon being mistaken for thar of the Commission, alrhough
rlw: latrer had voentended during rhe proceedines beteee ehe Cowre of Fiese lnsrance
that theee was o fondumental difference between giving a sprech ot a congress
fwhich s transicorrt and publishing a texr (which i permancor).

[- 112wy
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Bt 5 apprupriate te peint out that the acgument pure foraard lor the ficse cime
lsefoee che Courr of Fiea histaneye aboat the poltical and economic climate in
which the contesred deciiion war adapred v advianced by the Commission in
suppurt of its propesition that it had a reasonahle concern that che pubhe mighe
atrribwte the opinivn of an ofticial we the msticution ee which he was atrached.
However, moparagraph &6 of the judgmenr under appeal, ghe Couen of Ficst
Irstance speofically stated the grownds on whech rhar proposcion should e
eefured and, 4% bas already been pointed ouc at paragraph 2% of thes pudpmen,
rhose grounds are maerees i eespect of which i abme bas jorisdiction,

The Coun of Faest Inarance speealically expressed the view — o paragraph 68 of
the judpment under appeal — that the ditference berween delivering a lecouee m
A congress arnk publishing the resxoeef che lecoars is nor such as o prove rhar there
widt 4 1isk (a5 the decsiom eopecting 1lee complaint adlegedy ¢ the opirion o} the
official concerned being miaraken for the view af the Comomssion.

Cunsequendy, the sccond ground of appeal, concerming a faillure o srare the
crrruneds, st Also be cepected,

It fellevwrs thar the appeal rmoesr b disrnissed o its entirety.

Closs

Ueader Article 6321 uf rhe Ruoles of Procedurs, which apply i the appeals
rrrocedute pursuam wa Article 118, any unsavcessiol party is to be eoleced o par
the cosrs, if they are apphed for in rhe soccessful parnes pleadings. Since Mo Cwik
applitd for coses agains the Commission and the |arier has been wnsoccessful, che
omtvrrmssion rowst by ordered w pay the vosts,
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O3n those grownds,

THE COURT

herehy:

1. Dvsmisses the appeal;

1. Orders the Commission of rthe Eurnpean Communiics to pay the cosos.

Rodriguer lglesiag Tann Mavken
Colneric von Bahr La Pecgula
Puissocher Sewin Wearhelet
Schinegen Skpuris

Delivered inopens courr in [avernbourg on 15 Decemiber 20070

. {irass 3. Rudrigaee Telesias

Rigrarra Iresiderc
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JUDGMENT O THE COLIRT
12 June 2003 *

In Cage C-112000),

REFEREMNLCE 1o the Cuurt andor Areccle 234 FC by che Oberlancdesperichr
Innshruck [Auseria] for a preliminary ruling in the proceedings peodmp e bore
that vourt bgrween

Eugen Schamidberger, Inteenationale Transporte und Mlanzige

and

Republik Oscrreich,

vn the interpretation al Articles 30, 34 and 36 of the EC Treary [now, afrer
awenidment, Arncfes 28 EC, 29 EC and 30 EC| read rugerher with Arricle 5 of the
EC Treary (now Acticle 10 ECY, and an the condinens for liabahiry ol a Memher
Mtate for dumage cansed roondividuals by @ breach of Cornmunioe kaw,

* Lampaaps w o Ler ieman
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THE COURT,

composed of: (o Rodripoez Balesias, Presidenr, |-J%. Puissochet, b, Wmhcler
and R. ichinrgen (Rapportess) (Presdenes nf Chamberst, €. {iulrann,
ALy Edward, . Linn, V. Skouris, Eo dacken, N Cabwaic, 5. von Bahr,
1.8, Cunha Relriguos soud & Rosas, Judges,

Adwacate General: FAL. Jacnks,
Eermstrar: H. A Bkl [Mrincpal Administracerl,

after considering the wrimen ahservadions subitied oo hebalt of:

— Eupen Schoidbecger, locernauanale Transpucis wod Planziige, by K. H.
Flunkel, H. Mavrhater and B Schocider, Rechrsarwcdlee,

— the Republic of Austria, by AL Riccabaona, acring s Apene,

— the Ausirian Gaechiunent, by H, Dessi, acting 15 Agenr,

- the Coreek Govermment, by B, Datwion and G Kaopsiadis, aciing as Agens,

= [he Italian Ciovernment, by U, Leanda, acomg as Apgent. wasisned  Tre
. Frumara, vice avvecalo gonerale dello Stan,
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— the Mecherlands Crovernmenr, by ML AL Tierswa, acting as Agenr,

— the Commssion ef the European Communices, e 10, Schieferer, Actig as
Agent,

having regard ra the Report far the Heanng,

afrer hearing the oral obsereations of Eugen Schmidberger, Inwrnationale
Transpurte und Flancuge. represenred by R, Schneder; the Republic of Austria,
represonted br AL Baccahowa; the Avstoan Governmenr, represented by E. Racd),
woring @i Agent; the Greck Lawvernment, rapresented by M. Datnivu and
G- Fanpsiadis; the lalian Govenmment, reproaenwed b QL Fiomaras ehe
Merherlands Sovernment, represented by H.G. Sevenster, acting as Apenr; rhe
Finish  Government, represented by T, Pynna, acting as Ageni; and che
Crommission, tepresented by [0 Schieterer and 1. Gronwald, ACUING A% Agent,
at the hearing on 12 March 2042,

alter hearing the Cpinien of rhe Aderscate General ar the sitting on 11 July 2002,

gives the follnwe

Judgineny

By ordes of 1 February 2000, ceceived ar the Court on 24 Macch 2040, the
{berdandesgencht Tnnsbreck (nnsbrack Higher Repiomal Coure) eelerred nndec
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Arncle 234 EC six questions for 3 peelimvunary culing on rhe interprecannn of
Artcles 30, 34 and 36 ol 1he O Treaty [now, atter amcndment, Arbicles 18 EC,
29 EC and 390 EL) read rogerher wh Article 5 of the B Treaty inow Article 1
Ei 1, and on the cendicons for lakility of 3 Member Seate fuc damage cavsed w
individuals by a breach of Conmemmicy law.

Those questions were raised in proceedings betwesn Fogen Schomidberger,
Incernativnal: Teamsparee und Planzige {*Schomndberger’s and the Republic of
Austria comcerning the permassion impliaitly geaneed by the competem aurbornes
ot that Member State te an crvaranmencal proup to argame: 3 demansration on
rhe Dreaner mutnoway, the effccr of which was o complecely close tha
moterway 1o iaffic fac almaost 30 howrs,

Maponal I

Maragraph 2 of the Yersammlungsgeserz [Law on assembly) o 1953, as
subsequently amended {'Vslgls ! provides:

411 A persom dessraws of arranging 2 pupular meenng or any meeting acoessible
ria the pubdic and noc limited ro inviced goesrs muse give written worice chereaf ro
the authoriey (Paragraph 16} ar least 24 houwrs it wodviace nf the proposed event,
stating the purpase, place and time of the weeting. The notice must reach rhe
surhoruy ac least 24 hoars before the rime ot the propoted meegring,
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i2k £2n demand che auchariry shall forchwach $5ue w certificare concermng the
MHRLICe... "

Paragraph & of the ValpG provides:

“errings whoce prrpre Tuns counted o rhe criminal law o whigl, if held, are
likely v codanger public ordee or the common weal are o be banned by the
auLharities”

Faragraph 16 of the Valgfi provides:

“For the purpuses of the presenr law, the wsaal meaning of “the authority™ s

[4) e places within their comperence, the Federal Palice;

ik in the place where rhe Landeshaupemann |lseadd of povernment ot the Land|
has hes sear ol governmenr, where there 15 no Federal Police presence, the
Sicherhemsdirckion [the secanTy REPVICes|:

i) in all other places, the Pezicksverwalnngsbehords [dsrrwt adminisiranve
aucharirg].

[- rabg
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Taragraph 4201} of the Srrabenverkehiriordnnng iHighway Cuder nf 19440, as
suhsequcarly amended “the S0, probubie the canspone by road of beavy
goods trailers on Satucdays from 13544 hrs vo midnight and on Sundays and bank
hulidays troww onicdmaght oo 22 00 hrs where the saxinum neemited total weight
ot the heavy goods vehicle or of the trailer evcerds 3.3 tonnes. Further, accordmg
cn Paragraph 4202, during the [ericads stated in Maragraph 42511 (e movenienc
of heavy poods wehicles, amculated lorries and rigid-chiassis lornes having a
maximue pernnicred toral weiphe o excess of 7.5 rennes o probibited. Cerlain
evcaptions are pecmitted, in pacticulag o rhe ranspore ab milk, pevishable
foodsmaffs or animals for slaughrer jexcepr for the wanspont of carde on
MO ars ),

Uinder Farageaph 42061 of the S¥0, the movement ot heavy goods vehicles
having z maximumn permicred toeal weighe in eavess of 7.5 tonnes 15 prohibited
betwees 22908 hes and 0500 hrs, The jeurpicys made by vehicles emitting rimsc
hulow a cemain Yevel are nol allsor-d by chan prehibioon,

Fursuanr ro Parapraph 45421 e seq. ol the SO0, deragarions in respeer of ioad
use may be granted e respect of individual applications and subjece oo cerrain
conditions.

Faragraph 86 of the SrvCr provides,

‘Marches. Unless provided ocherwese, wheee it s inrended o use 2 road Jor
ontdanr meetnps, public o castomacy marches, local fétes, pacades ar acher such
ascemblies. these smust be declared i advance by theic wrganisers ro che
authuriny ,..°-
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The main proceedings anid the questions referred for a preliminary ruling

Accarding to the file in the mam pracesdings, on 15 May 1998 the Transicforaan
Austria Tirnl, an assoviation ‘o proect ihe biosphere in the Alpine region’, gave
nntice to the Beairkshaopirmannschafe Inncheuck (nrshruck provincis] govern-
ment] wder Narageaph 2 oaf the Vil and Parapraph %6 of che Sc%0 of 5
demuonacration ve ke held from 114K s an Fridar 12 Junc 199% va | 5,00 hes on
satorday 1Y June 1938 un the Brenner motorsar (A13), resulrgg in thar
mertocway being closed wo all reafbic sin che secnnn feoan he Bucopabricke serwce
area to che Schonbeny well sraoon [Austrial,

On the same day, the chairman of 1hal associaton gave 9 press conference
fallowing which cthe Awstrian and Germae media dissennaated anformeticn
conceenane the closure of v Brenner mororway. The Germain and Ausrian
MOtonng  odgaiisitions were alsi notitied and chey oo ofemed pracecal
mfcemation to mattisg, advisng chom in paictivular oo avoud char meloTway
during the period in questoon.

T 21 May 1998, the Beackshanprmannschafr requested the Sichecheitsdarakrion
Tur Turol {Durectoriee al securiey Far Tyrenl) ro provide inscrucTions coucerning rhe
prapased demonsecarion. Oh 3 Tene 1995, che Sicherheitsdirekoor ssued an ooder
char it was not to be banned. 30 10 June 1998, there was 2 meeting of memhers
of various lncal wuthorities in order to ensure chae the demonseration would be
free ol wcouble.

Coasderng that that demavsirateon was lawlul s 9 marter of Auscrisg 4w, thee
Fezirkshauprmannschate decided not ke ban ic, bar w did goe consider wheebee s
decivinn mighe infringe Community law.
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The demonstratinn Lk place a1 rhe scateel place and time. Consequently, heavy
wripmls wéhicles which should have used the Brenner motorway were smmohilised
Trcem 114460 brs oo Friday 12 Jone 1998, The motorwar was ceopened 1o e flic
nn Sarwcday 13 June 1998 a1 approsimacely U530 hrs, sulyject oo the prohikionen
an the muevernerd nf bocnes in excess of 7.8 tonnes during ormain hours en
Satwpdays and sundays applicable wader &osrrian legislarion.

tehimidherger 15 an internatiemal teansparr undertaking based ae Bot an et Riae
[Giermany! which operates siv amicnlaed hearvy guods selicles wagh 'redoced
nedne and sonr ewession’. s mam activity s the toamspaar af ombec B
fwermany 1o lealy and sceel from Jtaly u Gernany. T vehicles genecally use thy
Kronmer motarwar Bor thal purpose.

Schmiclerger Frsughe an acuen betore the Landesgenichr nnshruck {(Innsbruck
Begicnal Coorck (Ausia) seekiog damiges of ATS 140400 againee the Republic
of Austria an the basis thae Dwe of s lorrwes were unable to gse Lhe Brenner
mutarway for Jour comsecurive davs because, biest, Thursday 11 June [998 was 2
bank, heliday in Avuscria, whilst 13 and 14 Juac 1998 werc 2 Satucday and
Sunday, and second. the Austrian begiskcian prohibic the mavement of lareies i
excess o 73 tomues mwgse of e wme an weekends and sn ank hiehdays, That
it Wiy a5 the sole scansit ooute Fer ity velaeles berween Germany and Tealy.
The failure ©n the part of the Awsreian awchorities to ban the demumsiration and
i intervene 1y prevent rhac wunk rowee brom bring ¢losed amounied oo a
sl F Ol ivHT af the free moscmoent |;_1'|: gr;:nd:&. ._";:ll'll_'t ir crould not be iu&:t'i:l‘:il_‘d b':r' the
procesters' right Tor brecdum of vepression and freedom of assembly the eestrictinn
was a breach aof Cormmunacy baw in respecs of whivh thie Member Srate concerned
imcwrred Lialdlee. In rhe presenc case, the damage soffered by Schmdberger
consisted of the immobilisation of its beavy goods vehicles (4TS 300 OO0}, rhe
bixed voses i respeer of the drivers (ATS § HME and o loss of profi ansing from
coneessinng on pavment allowed to custrmers on aceount of the subotantial
delays 10 rransporting the goods and the farlore to make six oumeys herwern
Germany and [ealy (4TS W3 000)
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17 The Republic of Awstoia contended char the claim should be cojected on the

I+

grounds char che decigion not to ban the demonarration was taken following a
Jetuiled examinaoan of the Facrs, that infarmanion as e the dare of the closure of
the Brenner metorway had been announced in advance in Aostnia, Garmany and
Italy. and thar she demonstration did nar resalr in sulstantial erzffic jams o orher
medents, The cestricoon on fee movement ansing from a0 decnonstracion s
permmired provided char che ahstacle iv creates is newher permanent wor ser oo,
Avssessment af the interests ivolved showld lean in favour of the frecdoms af
rupression and assemnhly, since fondamental nehes are invialahle o 3 democranc
SOLLELY.

Faving, lownd thar Schmidbeiger bad ot shown eicher rhat itg baeries would have
had 1o use rhe Brenner motoreray an 12 and 13 June 1998 oc thac ic had nor been
pussible, afrer ir bad bevorne aware rhat the dovw ngsiration was due o obe place,
ror change its couces in order oo avoid luss, the Landesgerichr lanshruck dismissed
che acricn by pudgment of 23 Seprembes 1999 wnche grounds char rhe eansport
company had noachs) discharged the burden (uncler Austrian substanove law) of
matking wut and provig its < laim fur peconiacy loss nor conmphied wich s
obliganan funder Awsrnian procedunal law! 1o presem all the facrs vn which the
apphication was based and which were necessacy Tor e clispute to be determmil.

schmidberger chen lodges] an appeal agamse char judgment before rhe Ciberlamd-
esgenicht Innsbruck, which eonsiders thae ic s necessae o have regard o rhe
requiremncits of Communicy law wheie, a3 in the presene case, claims are made
which are, at leasr in part, founded on Communicy [aw,

It consders thar i b5 necessary i char ogard 1o dececmine fiestowlhether the
pramciple of the free maviment of goods, pasaibly in conjunction with Accicle 5 of
the Feeaty, requires a Member Stk w0 kecp open major tramsit rouoces and
wherher rhar sbligation rakes precedence aver lundamencal righes such as the
freedom of expression mnd the froedom of assembdy poaranceed by Amecles |0

and 11 of the Evropean Convention Fur the Protection of Human Righrs and
Fundamental Freedoms 'ECHR®).
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I i, the nativnal coork asks, secondly, wherher the breach of Cornmomy law
thus esralvlished 15 sufficienely seriows to give rse to Srace habilicy, Quescions of
inrerpreracnn ange (o particular i detecmoning the degres ot precson asd olatiny
of Article ¥ ay well av Artecles 38, 34 angd 38 of the Teeary.

ln rhe present case Scars liabilicy might be ingurred a5 a resulr of ewher legislarive
dufect — the Awstrian legislatoze having failed o adapt the lemslanon on
treedam af assembly 1o comply wich the obhgariens ansing onder Comrouoty
law, 10 parmcular weder the principle of the tree moesernen of poods — or by
reason of admimistrative fault — the Joepeesr mannnal awchoannes being
reguiced By the abligarion of cooperanon and Yovaley lud down by Artele 5 of
the ‘Treary o wcceprer nacignal law in such a way a% o comply with rhe
requirements of chat Treaty av regards the dree movemenr of gands, in oo tar as
thouee obligations aoesing froon Conmoniy law ace directly applicable.

Thirdlr, the court sevks goidance @i o che natore and exrent of the right to
compensanon based oo Stace hability. [c asks howw seringent are the requirements
as ra proot of the cauwse and amount of the dawage cceasoned by a breach of
Commurity [aw e ulting, tram legizlation ot adowniscranye acoon and wishes b
know, in parncular, wherher a righe o compensation alsn exigts whare rhe
ameunt of the damage can wnly br assessed by general esrimare,

Lastly, the retecring court harbours doobrs as o the naronal equiremencs for
sutablishung 2 right 1o campensanon based on Stake liabality, e asks whether the
Austrian rules on the burden and stamdard of praaf aad o0 rhe ohlpanon
submit all acts necessacy [or the determinarion af the digpuee comply with the
pringiple of legal effectiveness, in so far as the rights based en Commuomty law
cannor alwavs be defined ab jaitio in rheir ennirery and che applicane faces
penune dilliculty in statmg, correctly all the facts reqmred woder Avuscrian law.
Thaes, en the peesent case, the concent ol the right teocompansation hased on Soare
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labhey i s uncleac as vegards ies nacore and extenr, wsno make a refecence lor
preliminary rulug necessary. The reawening of the court ruling ar firse inasange i
likely tu currai] claims based on Community law by rejecting che applicanon on
the basiz of pomciples of national law and gicumeentng en porely furmal
grounds celevanr questoms of Community law,

Considering vhar the resalurion nf rhe dispute thus ceguired an ncerpretaton of
Commwty law, the Chheclondesgericht Innskeock decided to star procesdinge
and refer vhe fnllowing questions te the Cour for a prebomnary ruling:

1

Are the ponciples of rhe {eee movement ot geeds under Arncle 30 er spy. of
the EC Treaty {now Arocle 28 or seq. BC), or uther provisions of Communiy
laswe, re b interpreted as meoaming thar a Membe Sgace 5 abliged, ewher
abeolutely or at leasr as far ws teasunably pessible, o keocp major transe
routes vlear of all restnciens and impediments, Jmter aliz, by cequining char a
rrn limecal derncmstoation o be held on 3 ceansit rouce, of wihich potee has heen
grveer, may pae e arharized or most at lease be larer dispersed, i ar s s
as w van aline be held ar & place away fram the transit route with a
corpatalde eftecr vm public awareness?

Wheee, veniacconm of the tailuce by a Member Stare cormdicare in s vational
provisiens on Creedom of azsemble and the right to exercise o shar, 0 the
weighing of freedom of assembly agawst rhe pulsliv interess, the principles of
Comemunuy law, primarily the fundamental freedoms and, in this particular
case, rhe provimions s ahe froe movement of geods, are also o be ahserved, o
polwical demonctracion of 28 haurs’ durarian iz aatherised and held which,
m conjuecrinn with o pre existing national peacrally applecalls ban on
holiday doivang, causes an eesential intca Communicy ponds reansic coure ra
be closed, amler phia, to the mapority of heavy gaads ceablic Tor towr davs, with
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a shoet inrerraption of o few hooes, deas thar failore cansmruee 2 sofficiently
sertows Infrngement of Commuonicy law in order ta eceablich liabihey on che
part of the ddember Srare undere the prnciples of Community law, providel
that the ather reguirements for cuch [eabilite are mer?

Where a narienal authority desicles that thete w nothing in the provisions of
Community lave, i particular thage concermmg the feee movemant of goods
and the genesat dwey af cooperarion and solidarey nnder Arocle 5 of the EC
Treary (neaw Jvroiels 1) B b prechade, and thus o growmd wn o which o
ban, 2 political demensteation of 28 hours” duration which, in crmuncnon
with o pre-exicring manomal geneeally applicakle han on haliday doving,
causes an esscacial wnerca-Community aords transit route te he closed, aader
atnr, o the majorine of heavy zoode traffic for teuar davs, with a shoer
intermaprinn vl g few hours, does har decisicn consrivare a sucficicnn v seruows
infringemenr of Communicy kaw in nrder 1o essablish liabohey on che part ot
the Member Srare under the prinaples of Cemmunity law, provided that Lhe
wther ceyuicements for sach liabalioy ace me:

Is the chjective of an oblicially auherised political demuonstoanso, nanclky
thar uf workg for a healthy coviremment and of drawing arrenian woche
danger it public health caused by the constanr werease in che ecansic tradfic of
frcoey pootly webacies, to be deerned o be ool a0 lwgher ceder rhan che
provigions of Commamity kaw on the free mavement of poods onder

Arcicle 28 EC2

Is there loss giving rise to a ¢laim foonded oo Seate Habilivy where the person
mmcurrmg, Lhe loss can paove thal e wiy inoa position e cans income, o rhe
present case Fram rhe wuernananal wanspoce of poods by means of che heavy
poods vehicles cperared by hom but rendered idle by the 28 hour demon-
stratsen, vt 15 unable 1o prove the loss of o speeific reangpart joamey?
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. 1Frthe reply 0 Chestion 4 is in che negarive:

m wvrder to comply with che obbgauwon of cooperation and selidancy
ingurpbwot under Article 3 of the EC Treacy inaw Arichs 10D ECHon nasional
authonmes, i padicalar the coures, and with the prncple of chiceriveacss,
musr apphicancn of naricnal rles of sabstantive or procedural baw curtailing
the abily to aveerr clawms which are well founded under Communicy law,
such as in the present case a claim founded an Sqate Labilicy, be deferrod
pending full clooidatwon of the solstrws of the claim ac Commuonice law, of
necessaty folbowing a cefercnce oo vhe Coorr of Justice For 3 prelionany
ruling®'

Admisabilite

The Republic of Awstria harbowrs deeahes as o the adimissibilieor of the presene
refercnce and sulmiils essenially thar che questions referred by rhe Crbecland.
ewgericht nnshrock arg I hypoehetical and iccelevant to che determinacion of
the: dispute in che main proceedings.

The legal acoon beaaghr by Sclimidberger, seeking o establish che liahility of @
Member State for breach of Communiry low, reguices the company tae adduce
ceidence al genwine damage resulung from the alleged breach.

Belore the two nanoral cowts successively seised of the dispore Schewdberaer
failed i establish mither the sxiseence of specific individual lows — by
substamriaring wirh specibic vvidence the stasement thac s heavy grosds vehicles
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had te wse the Brenner motseway on the davs wlen the demansraaonn rook place
there, as part of tramsport cperatinn: herween Geoemany and loaly — or, if
wpprapriate, that it lad comphed wirh s ohhigation o mirigate the damage that
ic <launs on have suffered, by esplaining why it was not able o choose o route
orher chan the onc clostdd,

In thyst circumnstunces, answsers oor che questions refecred are ol necessuay in
order o enable the ceferring court co decide the vase oo, Teasr, thi: requese for a
preliminary culing 15 prernatuce 2% long as rhe Faors have nor becn found  and
relevant evisdenge has 0ot heen fully adduced before char couarr.

In that regard, accuchop e senled casg-law, the procedure provided for by
Aricle 234 BC s an msrenenend «f cooperanon beowesn che Court of Justice and
narional couecs by means of which the former provides he lareer winth
interpreracion of such Connnunity law a8 is necessary mr them oo pgve judgiment
in vises upn which ey e called w adjudicace see. riter #fiae Joed Cases
C-297%G and C-19704% Deodn |1990]) ECR 1-3763, parapph 335 Case
C-23LBS Granrswuska-Bscher [1990] ECR 14005, paageaph 1E; Case T-80.591
Merftoke | 1992) ECR 1-457 1, poagraph 22, and Case 2413599 Bawreerbazss and R
[Z41812] ECKE I-7091, paragraph 111

1nn ehe conrexr af thar conperanon, it is for the national court seised of the dizpute,
which alone has duect knowledge vi the Tacts givmi tise 1o The dispore and s
awsurne responsibility for the subsegquent jodicsal decisien, o determine o che
Bl 1af the parmcular circumscances of the case both the need Tor a peeliminary
rulmg in arder o enable ic to deliver judement amld the celevange af the questions
which it submity 1o the Coun. Conscoquently, where che questons submoed
canpcatn she inrerprecanan of Community law, the Coucr of Justive is, in pringiple,
hound to give a tuling jsee, erer alfia, Case C-4L393 Hosmaw [19%3] ECR
4021, paragraph 590 Casc C-37998 PrecsgsnBiekeea [H01] LCR1-2089,
papig aph 385 Case C-15300 Der Weduroe (2002 LCR [ 11313, patagraph 31,
and Case C-3188HF Bavard:- Maresd awd Codlier dos Dzt [HNEI] ECR 1-0HES,
pacagrzph 411,
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However, the Cowre has alen held that, in exceptional circumsianges, i can
examinz rhe conditions in which the case wag refecoed to it by the nanoasl court
[sew, to thar efecr, ProessewElektea, cited above, paragraph 32| The spine of
conperzein which mast prevail mopreliminacy reling procesdings requires the
naciomal crauer or s paar to have regard 1o rhe banction encrusted o che Couct af
Justice, which a5 oo comeribuate te the adminisearion of justice in the hMember
HMales and nue o gve apinicns i general or hyparhetical guestiong | Busman,
paragraph 60 Dor Wedwnoe, naragraph 32, and Bacerde Marting aed {alfiee ides
Drampdans, paragraph 41)

Thus, the Coart has held dhar i has no unisdicrien ro gees o peeliminary roling en
aquesticn submiteed by a nanosal court where icis quite abviows thar the
interprecanion o the assessment of the validwy af 3 povesion of Community law
soght by that coore bears oo relaticn to che acowal faces of the main action or ix
rurpese, o where the prohlern s hyporhetical, or where the Cnour does met have
befuee e che facrual ar legal matenal necessary o pive a usebol answer oo rhe
questiens submared o i {see Boomurer, parageaph &1, and Bocarde-Marter and
Ceflier des Dazipdbunms, paragraph 43).

In thz presenc case, it i: by no means clear thar hye yuestivns referred by the
mannal conct fall withon one oe sther of the sijwanons eefeered 1o the case-law
cited in che preceding parapraph.

The arnon heaughs Ly Schmidbereer seeks compensation beom che Republic of
Avstrra Eor che damage whch the alleged breach af Community law s said oo
have catased in, cunsisring an the faco than ihe Austrian auchorioes did von ban the
demonserarion which resulted i the Brenace monarway bemng clased o all grafris
for o concinuous pernied af abmost 3% hours.
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[c foltows char che request lor an interpretation af Commamaty low mmade by the
natiznal court has veedeniably acisen i che conrest af a peawone dispate between
the partes 1o e madn proceedings and which cannor cheretore be regarded as
hyporherical.

Furchermure, it ix apparent brom the oreder for selerence chae the nanonal cowee
bang, zer r i precise and deraled recme che reasons why or considers it nevescary
tnr the deceeminarion of che dispute betore it to refer to the Coun various
quesciens an che meerpretation of Commuonite ke incloding, in paemcalar, rhar
relatig, o the lachars to e raben innn accenne when raking evidence of the
damage allegedby soffered by Schmidherger.

b crerver, it fllows Froum ehee alse rvacions submiteed by chie heraher States
tespernse 10 rhe norificanon of che nrder for reference and be che Commission
parsuant e Arncle 23 of the EC Stature of the Court ol Justice that the
mfurmation in that coler erabied e properly wosane cheie posivion anoall che
questions subriged te the Courr.

[c is clear irom the securd patagraph of Aricle 234 EC than oo for the nancaal
comt po adgade wg whar stage sn the proceedings s appropriace for cthar court o
refer a guestinn o che Coure of Justice Fac 2 preliminacy ruling [sew Joimed Cases
36080 and TUED fezh Crearnery Milk Supprliers Aesociarion gnd Orthers [ 1951
ECR 733, parapraph 3, omd Case C-236/9H famd) | WK ECR 1-214%, paragraph
LI

Ir iz equally vadeniahle rhax che referring cowre has defined oo che reguisite legal
srandard both the facrual and legal centext of ot reguest for inreepreration af
Community lawe and theat o has prowided the Conee with all rhe wnformanon
necessary 1o enakle oo oo reply uselolly 1o that requoest.
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Furrheemere, it 33 logical char e scferomg court requeses che Coure, firsr, o
decernune whach types of damage can be wken imto sonsicderation for the
purposes of State balhilicy for breach of Commwmiey law — and, in particolar.
ceuesks it ke clarify the question whether compensadon is in respect anly ol
damage e Fact sufteced or ibac alsa covers Toss ol profit based on general
estimanes, and whether and 4w what extent the wicom musr ry 1o aveid or
ritgate that less —, before thar couct tules on the specific evidence recagnised a:

bewng velevan by the Couer inche asscssment of twe dlamage in fact suffered by
Srchmidberper.

Lastly, in the contexe of an acrion far lidndwy on the parct of 2 Member Srare, e
referring cower not wnly acks the Court shour the requicement char chere be
damage and the forms which that may take and the dezarlzd roles of evidence in
rhat regard, but alsa cansiders io MeCesianTy b pusy several quesnods an the ofher
requiremeants 1o b et makng oor a claim baoeed onosuch labhey and, n
parficular, as e whether the cendoct of the celevane narinnal aoehaorities 0 the
mam cage consbtutes a breach of Conomoity law and whether thar eeach s
such as o enritle the alleed wionm to compensarion.

b she lighe of rhe Foregoing, it cannot be mamcained thar 25 repards the main
praerdings the Coart i called upan 16 rule cm 2 quesnion which s pursly
hypnbetical on wrelevane for che purpnses of the decisiom which the nananal
couer 25 called upon o give.

L the contrary, i follows from cthose considecations thar che guestions rederred
by rhat couet mevt an objecuve need for the purpose af serrding che dispoce befone
aw, in the course of which it i valled vpon wogve 3 decision capuble of raking
aceeunt of che Courr's jedgnicnr, ard the infarmarion prowided ro che kaer, in
parmtcular in the ucder Eor ceference, enables it ro eeply vsetally o those questons.
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Conseqoently, the reference for a prehmonary roling made by the Chberland-
eegeriche lnnsbruck 15 admissible.

The questinns referred for a preliminacy ruling

It showld he noved ar the owcser that the questions refecosd Ty thie natonal <oun
raise vwo dusriner, albeir related, issuee,

Ficat, the Crouet s asked ra rule o wherher che Tace chac che Brenner motorray
was clased o all eraffic for almest 30 houcs without aterraptioe, 1 circum-
stances soch as those at issoe in the maio peroceedings, amonnrs oo a rescricnon of
the fcee movement nf goods and musc sherefore he regarded as a breach of
Cemnmmunicy law. Second, the quesnons celace more specifically t the crouoe
stances o which the |:|:5|I::-|I|t].I of 2 Mernbwr State way be establishual in respocn of
damags vavsed Lo iudiveduals as a0 resole of an infnmgement of Communiny Law.

Cin che latrer question, the nacional court asks in pacticular {oe clarificarion of
whether, and it s oo what extent, v Fircumsranes such as chose of the casze
bafowe i1, rhe heeach of Comrmwmry law — f made our — s sufbivientlr
mamfesr and seriows b3 give Ose oo liabilioy on the pact of e Memhbsr Siane
concerned. 1t also asks che Coar gbout the nature oul evidenes of rhe damape co
b Commpensarned.

- 3711



41

a1

JUDGRAENT A 18 n JIHU — o ASE 1T 25HI

Given thax, logically, this secena series of questions need b+ examined only if che
first issur. as dehned in che first sentence of paragraph 47 of e preserLt
ledgment, % answersd in rhe afficmanve, the Conne must fiest give a fulng o the
various points maiscd o thar jssue, which s essennalle the subject of the firs and
lourth questions.

In the lighe of the eadence inoehe file oF the main case senc by the refereimg sourt
ared rhe writren angd oeal vhserranions presenved g the Court, thoss qUEATHONS
must he undersvond a5 soekmg W determine whether the £z othar the quthonitees
af o Membher State did nor han o demcostracion wih premarnly covoranment; s
auns which resulred in the complere closure of 4 major transte cowre, such a5 the
Bremner motarway, for almast 30 hours withour mresruption smounes o an
nnmstified rescrwction of she free mavement of pouds which s 3 ferdamental
prnaipte lud down by Articddes ¥) and 34 of rhe Treaty, read comecher, Jf
nevessary. with Arricle ¥ cherenf,

Whartrer Ihere 15 a restricting af the frep nroperrenf i gonds

[0 should be stated ar rhe aurser that the free movemenr of podds is wne of che
Pumdarenital principles of rthe Commonice,

Thus, Arucle 3 of the EC Treaty inaw, afrer amendmene, Article 3 B inwerred
n the ficst pare chercaf, entiiled *Frnciples', provides m subparagraph () ehar for
the purposes set oot in Article 2 of the Trewy che acovities of the Comownity arne
ro include an iniernal marker characreased by the abolicion. as hecween Momber
States, of obstacles v sirer 2l the bree movemenr of gouds.
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The second parageaph of Acticle Ta of the EC Treaty {now, alter amendimenr,
Article 14 ELC1 prevaides char the wrernal manker is ro compiise an area wichoue
interpal fronners inowhich the free movement of goods s ensored in accordance
wirh the provisiens al the Treaty,

Thar fundarmencal principle 5 implemented primarily by Arncles 30 and 34 of the
Treary.

In particular, Article 30 provides char quaneitative cestrictions on impares and 2l
measures  having, eguivalent efbect are prahibited betweeen Mermber Srares.
Nimilarly, Article 34 probebacs, heewseen Member Sraees, gquantimanye resiricrions
on exports and all measures having equivalent ettect.

It is sectled case-law since the pudpment 1m Case B74 Dassanerile [1974] ECR
E37, paragraph 5) char those prosisioms. taken in their contesr, mosr be
underannd as heing inrended o elimmarce all baresces, whether direce or indirect,
actual or potencal, ra rrade Aows i inora-Communeey trade 1see, o that «ffect,
Cage CR26323 Compussinr v Fraace [1997] ECR 1-69%3, paragraph 290

lre this way (he Courr keld in particular thar, a5 an edspensable astennaen for
the realisarion of a mgrker withon incernal fronmiers, Acticle 30 does not probabir
only measures emananng from the Seate which, i themsalyves, creale Testoictions
un tracde bevween 3dember States, Woalse applies wherg a dember Srare abstains
from adapring che mesures rogueed in order o deal with obsacles to che free
mavement af poods which are nor caused by the Srace (Commiiamm v Framoe,
ciread abaower, parwgraph 30,
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The Eact shar o Member Scare ahseaing brom eaking acrien ar, a5 che case nay e,
faiks toy wdopt adequare measures o prevent abstacles to the free movemenr of
gnods thar are created, in pacriculac, by actians by prvaie imdividuals on its
territory aumed ar products ariginating in other Member Stanes is juse as Likely ra
ehstruct ieea- Communy rade as s a posiove act {Compusson ¢ Fravce, ciied
ahove, parageaph 317

Consequently, Arocles 30 and 54 F the Treaty requice the Member Soaes nen
merehy themselves v refrain from adopring mweasures or =ngaging 0 conduct
liable ro comsriture an ahstacle to trade but also, when eewd withy Article 3 of the
Treary, o ke all necessary and appropriate measurcs o ensure rlet that
lwndaroental Ireedom is respecrad on rheie errilory (Comesson v Brarre, <med
abrrve, paragraph 323 Article § of the Treary requires he Memhber States o rake
all appropreane s, whether general er parncular, 1o ensuree fbiilment al
the obligarions arising oue of the Tueay wd W retrain from any measares which
could jeopandize the attainment of the abjecrives of it Treasy.

Having cegard ro rhe fondamental rele awigned a the free mosement of goosd s in
the Cuomrnunitr syitem, in pardcala for the proper tonctiomog of che internal
masker, rhar obligation upon each Member Soice ro cnsure the bree movemenr of
Froducs o wnoivacy by taking the measares necessary and appropriace Qe Lhe
purpises ol provenring any ecarowtion doe te the aces of individwaly applics
wirthaut the need] o distinguish berween cases whee such acts aftect the Now of
imparts o exports and 1hese affecting merehy the canse of goads.

Carigraph 33 wf the judgmenr iy Cansgriszion v Frunce, cited aboae, shows thar
rhe case giving rise oo that judgmenr cascerned pol only impores bur also the
rransic through Frange of prodwects From ocher dember Srancs.
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fr fallows that, 1 a situation such as ehat at issue i the main proceedings, where
the rumperent national aothociies aeg [aced wich cescricoons oo the effeonve
exercise ub 3 fundament! (eewdnm cnshomed o the Teeatw, such as the Erec
rowemuent of gonds, which cesule from actions taken by mdowiduals, they are
required o take adequate steps to emsuce thid Micedem o che Member Srace
cuencerned even i as in the main proceedings, chose goods mecely pass throwgh
Austria em rowle fon Daly o0 Germany.

It should ke added tlie thar oldigarmga of the Member States s all the mivce
impartaa « beee the $asc concerns @ majer cransit rowte such g the Breoner
morerwar, which is one of the main land links tor teade berween norchern burope
and rthe mocrh af [caly,

[n che light of che toregoing, the Eacr tha the comperenr auchoarities of 2 Member
Brate did not bap o deswonserarinn which resulted in the complete clasure of o
mayed Transic route such as che Brenner motorway foe almest A0 heurs on cod s
capable of restneding nera-Community reade in gaads and nusr, theeefore, be
reganded as comstiturmp 2 measure of equvalent effect to A yuantitabve
restrictinn which is, wn principle, incompatible with the Cammuonity [aw
obliganons arising from Articles 30 and 34 of rhe Treary, read ingether wich
Article 5 chereat, unless thar Fulare ra ban can be objecrvelr jostified.

Whrether ihe restrictaon may fe pestifind

In the conrext of its tourch quastion, the czivering court asks essennally whether
the purpuse wf the <lemanstragion an 12 and 13 June 19%% — during which the
dememstearons soughe 1o draw accenoor o the theear o rhe environment and
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publhic health poscd by the constanc tncrease v the mevement of heavy poods
welicles un che Brenner moroeway and to persoade the comperent aathorities ta
rewnfnrce medsures to cedoce shar reafiic and the pullurion sesalnng, cheesfro in
the highly sensitive regien of the Alps — 15 such as oy frustraee Communey lw
abligations celaring 1o the feee smovement of poods.

Huovweever, cven if the protection of rhe envitenment anal public health, especially
i that ceglon, may, under corrain cenditions, consnoce @ legitimate alnecives in
the public intecest capable of juscifying o cestriction of the fundamenral feeedwns
guaranceed by rhe Treaty, including che free movenent of goads, it ahnuld e
naesl, a3 rhe Advacate Cenera] puinted our ac paragraph 34 ol his Cpimon, rthar
the specidic aims of che demenseranion are noc in chemselves marcrial in legal
proceedings sach a5 those mstituted by Schimidberger, which seek to carablizh the
Wiabsility oof a hMember hrare w respect of an alleged Breeach ol Community law,
since thar labafey s o be inferred frenn the bact thar che naoeenal satherities did
nor prevent an ohstacle e rafhe from being placed on the Brennee motoeway.

Indeed, for the porposes of decermining e comditions n whach 3 Member State
may he hable and, s particular, wich cegard rathe question whether wonfrged
Comprmunity |aw, account mnst [ caken only of che acron or aitissicn impurabls
0 thar Member State.

b Inorhe presenr case, accoonn show kil thus be walen wolely af dhe ohjective pursucd

by the marional aothenibes w cheir impheit decision to aothorse e vl ta ban the
dlemuenstracion in guestiaon.
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Ic is apparenc feom che Ble s rhe rain case ehar che Avstoan aothneries weree
inapired by considerarions hoked o respece of the fundameneal righes of the
demonstrators o Freedam of exprecaon and treedom of assembly, which are
enghrined o and goaranresd by the ECHR and rhe Anstenan Crongginuraon.

In its meder foe reference, the aanmaal cnoer alsn roges the question whethar the
principle of the free movement of goeds guaranteed by the ¥rearr provads over
those fundamental rights,

According to serrled case Lo, Tundamemal cighes Teom an integeel pant of the
general pomciples of law the obseevance of which the Courr ensures. For char
purpuse, the Canrt deaws inspiration trom the conscitucional tradicons commasn
révthe Mermber Stares and Trom the guidelines supplicd by interrodivnal toeatie,
for che provecnon of human nghes on which ehe Member beaces have 2allabneared
o ror which they ace signarocies. The LCEFIE has special significance in char
PEGPECT Gore, smfer iz, Lage L-A00VER ERT [1931] ECR 1-4325, parapraph 41:
Clase C-274099 PO num'd'h v R |20 | UK 116811, paragraph 37, and
Case £-34/00 Rogrette Fréres [2002] ECR 15011, paragraph 15}

The principles escallished by rhat cose- Do were realfiemed in che preamble oo rhe
Single BEuropean Acr and sohsoquendy in Arocle F.2 aof the Treatr on Eurnpean
Linion |Bossgre, cited above, paragraph 79]. That provision scares that *|t|he
Unien shall regpeet bandamental rglis, a: guaraeieed by the Eurapean
Convenoen Eor the Peorecnion of Human Baghts and Fondamental Feecedoims
signed in Bome on 4 November 1930 and as they cesult from the constitutional
eradhrions coerann o the heber Stoes, 25 general principles of Comrounity
law.*
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I follows thar measwees which are incempatible wirh observance nf the Juarman
righrs thus recognised arc noc acceprahle in the Community [5ee, frter afia, S6T,
giled alwove, paragraph 41, and Case C-29%9%5 Kpempow [1997]) ECR 1-2R29,
racagraph 14).

Thusg, since both the Community and its Member Sraes are reguiced to cespect
fundamencal rights, rhe proteerion of chese righes 15 3 legionnsmee inreeest which, o
princuyple, justifiss a rescriciion of he abligations rmposed br Comnoumey Jaw,
even under 4 tundameneal freedom guaranteed b the Treaty such as the free
movement of gowls.

It is sertled cage-law that where, as in the main peoceedings, o nanivnal situation
talls within che seape of Community law and a ceberence for a preliminary vuling
e5 e tw the Cower, it muse proscede tha pational ceures with all the coirena of
tnres pretificn weeded ta deteconine whecher that siooanon 5 compatible with the
fundamenzal righes the alservance of which the Coure ensures and which derjve
irt partizulac foom the ECHR dsee oo thar effecr, paer gfim, Case 10'86 Dewirre!
[1YH7] BECR 3712, paragraph 28]

I rhe present case, the natignal auchorities eclicd oo the need o respect
tundamerral rights guacamoee:d] by buth the ECHR and the Cangriturion «f the
ddember State concerned s decoding o allaw a restriction e be impesed nn cne
of e fundamental freedoms enchrined in che Treany.

The cawe thus rarses the guestion of the need o recnncile the cequiremenrs of che
prowecoon of fundamental mghts i the Community with these arising from a
fundzmental irgedom enshrined m the Treaty and, more pamicularly, rhe
guestion of the respecuve soope of freedom of expression and freedom of
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assembly, guaraneeed by Acricles 10 and 11 of the ECHR, and of the tree
movement of goods, where the boemer are celisd vpon as justiBeation for a
cestriction ot the latter.

Tiesr, whilzt she free movement of goods constiouces one of the fundamencal
prinviples in the scheme of ehe Treaty, it may, in certam cimcunistaners, b sulypeer
e eestrigtioms [or the repsong laid dowa in Arncle 38 af thar Treary or for
overriding regurements relatung o the poblic wneerest, in accordance with che

Court's consistent case-law since rhe judgment in Case 120078 Rewe Zentral
(' Crsseg e Dypoar’] |1979] ECR 445

Second, whilst the fondamental rights al dssue in the main proceedings are
cxpressly recognistd by the ECHE amd constirae the rondamearal pillars of «
deoaoc carwe sactery, it nevertheless follows Foom che express wordiog of parapgraph
2 wf Articles 14 and 11 of the Convenrien chat tceedem ot expressien aiml
lcvedonm ol assernbly are also subject v cearaim limirarioms justificd by abjecrives
i vhe public mczrese, in ane far as chose desagannns are i accardance with che
law, motivated by one or mare of che legitimate aims under those provisions and
necessary in i durnes ke sociery, that 3t say justitied by o pressing sovinl oueed
and, in parncular, proporeticnate oo the egimimare o puraced |see, oo rhar effecr,
Caze C-16095 Farwrltzpress [1997] LCR 1-368%, paragraph 16, Case C.5000
Carpeter | 2002 ECT 1 62792, paragraph 42, anad Eur. Court HE, Seeel and
(rhers v, The Umted Kingdom judgmenr of 313 Seprembes 194, Kaposts af
Judprmenss and Decisions 19%:-YI0 & 101,

Thut. wnlike other Fondamencal righes enshoned in that Convention, such as the
tight 1@ lile er the prohibition of omee and inlwman o degrading nocanmenn o
punshrnene, whoech admir of nagsrction, nesther the freedom ot expression noe
the frecdem of asscmbly guaranieed by che ECHR appeacs to by abselute but
must be wivwrd inorelation to e social pucpose. Crnsequently, the ewergise of
those nights may he sescrizied, peovided char ehe restrictions o fact corcespond o
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ohjecrives nf peneral interese and do noT, wking Acesum ob the aim of the
restricTions, constimee dispropuetionate and unacceptable incerfeecnce, impaicing
the verr substance of she rghrs goaesnieed lsew, to char effece, Case ©-£2040
Coanmssivm v Cermany [1992] ECR L2575, paragraph 23, and Case ©ada/0F [
Kow Compussion 1994 ECR 14737, paragraph 14).

[ those circumsranees., Lhe interests invelved must be weighed having regaed 10
all the icumstamces of the case: in onder v cletermine whether 2 far balance was
suruck lepween those interests.

The comperenr auhonties emoy 2 wide margn of discregion in cha cegard,
Muevercheless, woas necessacy e deternwine whether the rescocoons placed pon
mtra-Commuonity trade are propocoenace e be light af che leginmae olyecove
purswcd, naraely, in the present case, the pratection of fundarmennal cghs,

Ax regards the mam case, ot should be cmphasised ar che ooscr cthay the
cirgumstances characeerising 10 are cleaely ddistinguishable from che sitoanon
the case geving rige to the judgmenc in Commission v Frames, cited above, relerred
to by Schmadberger 2z a relavam precedene in che course of its legal aonon against
Ausreny,

By fomparison with the points of tact refereed oo by the Cowrd at parapraphs 4%
to 53 of che podpment w Cuneerezsion v Brance, ceed abaove, it shoald e noted,
hirst. that the demonsrraminn ar isgne in the imain procesdings roak plaze fallowing
a request far authonsation presenred cnothe basis al natienal law and afeee the
competent authorifies had decided noc to ban i
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qwecond, hecause of the presence of dememsraers onthe Brenner meton ey,
traffic by road was vlsiuted oo snpgle reute, ona single oscasiee and dering a
period ol almst 31 hours, Fuechermore, the abstacle oo rhe free movement ot
gunals cosnling from that demwoostration was limited by companison with both
the pevprraphic sale aul the inningis serinuaness of the disruption cawsed m che
case giving ris te the judgment in Comnnssionr v Framee, vited abnve.

Thicth, it % rt i dyspmare thar by that demonstration. cilaes wiosd ceenosLUg
their fundamencal rights by manilesting i public an opimon which they
considered o he of impartance to saciety; ik alsoonor e dispuce thar che purposs
of that public dernanstralion was nat 1o resmmcy wade in goods Gt o pacticnkie tvpe
or bron . pactisulae sonrce. By comcase, in Comniesiorr v Franee, cred above, rhe
ubjecrave pursoed by che demunstragurs was clearly ro prevent the muvement ol
partcubar produces originating in Momber Stares nther than the French Republic,
b ot onby sbsiowsing the ransporr of the gosds inyuestion, buralse desceoying
1hse- greds inorransim o or throvgh Francy, and cvea when they had aleeady been
por on display in sheps in the Member Srave concerned.

Foucth. io the presen wase varioos adnencanve 2l supporiimg measeies were
tuken by the comperent authorities o voder to i as far as possible the
desrupnon o road wadbe, Thus, i parricular, those authorities, inclacdimg the
police, the organmsers of the demnnsranon and variens melCring o gEnisanons
caprrated in order o ensure that the demonstranem passed oft smeethly, Well
hefrre the date on which & was due o wake place, an extensive publicy
campaign had byen lwnched by cthe media and the moetating ofgansamans, bath
in Awstria and in neyghhouring counrrizs, and vacivues alizrnaonve rowres had been
designared, with the resalt that rhe ecnnamic aperarors concerned wers duly
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intormed af the reaHic restrictions applying on rhe dare and at the site of e
proposed demonscracion il were o a pasition nmeansly oo ke all steps
neessdly e dbvizre those reserictinns. Furthermore, securiry ATFLNECMETTs 3
beens made for itbe sie of the demonstrannn.

Muorceeer, it s nncn dispute that the salated inoidene in quesrinn did not e
rigg piz a0 general chimate of inscouncy soch as os have a dissoaswee effect on
eea-Connaraty Inacle lows as 3 whole, in contrasr no the sepocs and repeated
disruptions oo public orber al ssue in ehe cass gvng nise e che judgment in
Cormenigaion v Frunece, cited abow;,

Finally, concerning rhe rither possibilicies znvisaged by Scheadberger with oepard
iz the demonsicanion in yoestion. tking account of the Membsr Staes wie
mavgm af diseretion. i circumseances sl as those of che presenr case che
competent naeicnal augharities woere enuled e comsicler i an onteighe ban on
the demonstration weuld have consituied anaceepoable meesference wilth the
fundamenral rights of the demonsteanas i gather and express peacefully rheis
opmien i public.

The impasition af scricter condetinns coneerning borh the s;e — For exanple by
the side of the Beenner moterway — and the dwepon — limited w o few howrs
vnly - of the demonsreation i yuestion could bave ben perceived as an
excesse restriction, depriving the activn af 2 subsrancial pare of s scope, Whilst
the comperenr national authoenmies mose cadewesur te limit as far as possible The
mevitable effects upon free mnement ot a demonsranoa cnohe public highwar,
rhey must halance that inceceat with that of the demoanstracars, who soek 1o Joawr
the aims af theie acrion o the arcznoon of the public,
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An actinn of thar repe wsoally entails inconsenence (0 nan-participancs, in
patficulbar a5 regards free movement, bt the wnconvenience may i princple be
colerared prosaded chat the olbjective porsued is essenoally the public and lawful
demonst raticn of @1 wgininn.

In thar regard, cthe Republic of Awstria submis, wirhoot beng contradicred on
thar point, that in any evenr, all the aleenatree soiwtions which could he
countepanced wowld have risked reacnons which woeald bave heen difficult o
contrel and wemld have been hable oo canse much more sennos dismption o
intea-Cnmmunity rcade and pubslic order, such as unanthorised demuonsreanons,
canfrontation hetwesn supparters and opponencs b ibe group argansing che
demonstration nr act of vidence on the part ol the demonscrators who
comgicdered thar the exercise uf their fundamenral righes had been intringed,

Consequently, 1he patienal aurherites were reasemally enorled, having cegard to
the- wade discrerian which must be avcorded o rhem in the mateer, ta considar
that the legicimace aim ol that demonsrranon coold not be ¢ iewad in the present
case by measures less restricove of mmera- Communiny 1eade.

lo the light of thest vonsidecanons, the answer tu the fist and Eaormh questians
muat be thax che facr char the awrharities of a Member State did net hao o
dennonsrcanon 1o circumsrancogs swech as rhose of the main ¢age 15 not wcom-
patible with Articles 30 34 of che Teeaty, read togerher wath Arricle 5 theresot,
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The condrtians for liabifiey of the Member Siaee

It Follews from the anawer given 1o rthe fusr amd [oucch questnany that, having
regard o all rhe viccumsrances af o case such as thar belare the relerring, vourk.
rhe competent naticunal autharitics cannat b said ro have conrmitted 1 breach af
Loty law sach as ro gave rise to liability on the pam of the Member Stace
comncerncd.

[n chose girgamstances, theee is o need o rule an the vther guestions referred
2omeernang some of the condinens necessary tor a Membsee State o incor hahiline
for dimnage caused wo individuals by thig Member Sane's infcingement  of
LComnonity law,

Costs

The costs ancurred by the Aosreian, Greek. Tralian, Metherlands and Finnigh
{iovernments and by Lhe Commission, which have subowered olservations to rha
Couer, are not recoverable. Since these proceedings are, far the parnes reehe main
action, 2 siep in 1l proceedings pending befure the narivmal courr, the decision
on COsts 15 a2 mactes Ior (hat courr.

1- 571



Y HWIL2ER GER

O those growrad s,

THE COUORT,

i AnsweT b the questions referred o ic by the Oherlandesgericht Innsbruck by
arder of 1 Felwuary 2000, herchy nales:

The fact that the awthoemies of 3 Member Siace did not ban a demonstraton m
cireumstances such as those of the main case is not incompatible with Articles Hi
and 34 of the EC Treaty (now. aiter amendment, Articles 28 EC and 29 EC), read
topether with Article § of the EC Treary {now Acricle 10 EC),

Krdrigues Iglesias Fuissochet Watheler
S limgin Ciulmann Edwrard
Jann Lkomris Maclken
Cnlnenc vorl Bahr
Cunha Bodesgues Rosas

Chelieepedd wy ey canrr in Lusembaurg e L2 June 2003,

F. Grass L. Rodriguer Telesias

Rrgiscrar [Cres-daac
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Tn Case C-T1R081,

REFERLE™CE to the Cpurt uneler Article 234 EC by the Crota hereratn {S5weden
fro g pacliminary r'l.||i|'|_H i e o il |_':-r|3-..:w.'|.'|.|i|'lH". bcFiee rhar gomar aygingr

Bodil Limdysisi,

om, inrer aha, the interprecarion af Direonye 9504eFC of the Foropean
Pachament and of rhe Councld of 24 Ooraber 1995 on the procecriom of
mndrviduals with repard oo the processing of persenad data aml on e e
et of stch dacy (07 19923 T 251, o Al

"laga = s weaalde]y
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cprpieged ol P Lanng Presidear oF the Fieer Chamboer, acing far chy Presedenr,
CYW. A, Tunmcrmans, 2. Culmann, L. Cunha RBodngues and AL Baosas
[Peesidenes b Chambers), DOAD, Edward 1Rapporteuc) ] I Puissochet,
E. Macken and 5. van Babr, Julges.

Advigre Caenerpls & Tizegen,
Femsorar: H. von Halstom, Depury Bemserar,

afrel considenng che srtren abscesorwns sulvored an bebalf af;

—  Xlrs Londygvase, by S Larsson, adwaekar,

— the Swedish Goovermment, by & Kvune, aening as Agen,

— the Werherlands Governmaent, by HoGL Sevensoce, acomg s A,

— the Thired Kogdom Coovermment, by O Amoden, aoring s Agenr, asssced
b ). Scractord, barriseer,

—  the Commitasen of che Turppean Communicies, be 10 Strdm and X Lewns,
ALt s Agenrs,
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having regard te the Repeowt ber the Hearirng,

atret heanng the aial abservations af hes Lindipeisr, represenrmd by s Lacsson, nf
the Swodish Government, represented by o Kruse and I8 Hernepost, acoing as
Agenty, of the Betherlandys Gorvernrment, represented by |ovan Bakel, aoting as
Agent, af the Thinal Kingedom Gosecnment, epresented be L Somonl, of the
Caammisinen, vopresenroed by [ooSorem and € Diackscy, nonng s Aygenr, aod of
the EFTA Surszillance dutherity. represented by DS Tenes, acting, as Agem. at
e hearmg v 30 Apnil 2002,

afret hearg the Oypowicn af the Advmcare General ar che amomg am 19 Seprember
22
a— -

wivrs The faellorwing

Judpmene

By ovder of 23 Febreuary 2007, recerved at che Crnm on T Skarch 200, che 4idira
hovritt (G Coeurt of Appeald retecced to the Coort b o preliminany raliog
mder Acticle T34 EC seven goestionis concerning intec aliz the wrerpretation ot
LHrecrive Y5 405FC 0 che Eueopean Facliament aned oof the Counal of 23 0ewleer
1495 on che pretection oF indmviduals wath recard oo che processmg of personal
data amnd e the tree mevernent od soch Jdapy 0] [FFIN] 28 op S
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Thrrse guestions were riseld wocrimimal proceedings bebore et court gainet
Mes Tinddopeisr, wlhi weas cleyrged wirk Fewpvh of the Swedih ||:'_|_;i'-;|;jTi|r|'| an e
prowecricen of persenal daca fve pohlishing on ber inreooer sire personal daca onoa
numnber of people wocking wich her oo 3 voluntacy Tasis in a2 parish of che
Swerralimh Protestant Clhureh.

T.egal hackgrovnd

et ma gy e eI

CHrecrive %540 montowded, accordue no the serms of Aroocle 101, co prosecr che
tundaunenal Tights and freedoms of natoral persans, and m particulae ther right
T poivacy, Wirh pespreer o the prawcessang of pocieal dan.

Arncle 3 ot Durecorve #5440 provedes, vegarding rhe soupe of che direcrive:

*1. This Darective chall apply to the poowessing of personal date whally or partly
b et eang ond tekhe processing ol eaise thoo by ooy mesos of
peesonal dara whoch form parr of a filing sevseenn or wee intended oo ferm par ot a
hling syerem.

2 This Thirective shall et apply b the peocessing ab persamal dats;
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= i1 the conrse ot i activeey which bills cotiale the sope ol Coommaite e,
sy s rhese |'|-r1|1.'i-:_|q-d hior |'|}' Titles 3 amd ¥ af the Treaty on Furapeam
Ll el inoany ease To processing, operations concerning purhhe securig,
dlefence, Stare security imcludimg che sconomic well-betny of che State when
the prowessing opreratman e laies o State seourity matlers] and the activities of
the Smane o ares of crimimal Low,

— b a navucal perzon in the vourse af 1 purehe persooal o howechold aoteers

Arvicle § of Dhieective 2846, encitled The processing of specl caregories of
data’, prosides

1. fember Seaes shall peolabat the processiog af persooel Lae) cevesliog coial
ol erhiue vk, policcal opocens, rehigios o phodosoplucal beloks, crade-unn
inembership, and the procsssing of data comeerning health or sex [ife.

2 Pacagraph 1 oshall noc apply whers

Pl the dara solgest Lag preen lis @xplusit consent bl processing ol ghoes data,
excent whete the laws of che Mermber Seace provide char the probbacion
referred v i paragraph 1 may noc be Dfeed by che daca subect™s greins b
CamseNL;

|
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or

1 proccessing 1s necessary for the pocposes of carrymg oue the elligariens and
speciliv righes of the contraller in the dicld of smplovment Law oo e tar o5 icns
avuthreised by pational e prewiclie do adequate safepuards:

aT

b provessiyg s ecessary 1o procect che vical meeresty of che dara sabpect ar of
anuther perqo where the data sobject o phe-acally oc lepally incapable of
TR [ crenseng:

L1

1dd prawcessing 5 ocarned one e che corurse of s kewmunace activioes weh
APPrApriabe puarantees by o foamdation, associatien or any other nun- pros-
secking Poaly witly o political, philosaphacal, coligious o trde-amaen ainn and
an condinen that the proceszing relares solely e the members of che hody o
tor persons whae have regular voncact with it in connection with its purposes
aral that the ok are ot dlise losed ko third party wohont thee consent oF the
dan sobjects;

T
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[#1 the procesuns relates te dara which are nomitestly naade pubilic By the dac
sulierr or i B ArY lar rthe epaldishments, eversive ar Jeferwe of ||,-£_;||
claims.

A Maragraph 1 shall var apply where praccssag of rhe da is requoed. for che
purposes of preventve medicine, medical dagnesis. the provision of care or
treatrment ot the wonagement of health care sereices, amd where these data are
proceised by health prafesacnal sulvyzce onder naoanal ke o cales cacallizshed
by national cowpetent bedies to che obligotion of professional seorcey oc by
amdrther peeson alze subject tuoan egquivalent wbligacom ot seerecr,

4. Smbvject b the provicaim afb switable safeponands ddernber States way, bor
ieasnng or sabsranmal poblic inresesr, ks drean ecemprions in addimion soothase
lvid Jdownoin paragraph 2 eicher by narianal Lo or e decision of che superasory
authority.

T, Processiog ol data relating to oftences, criminal comctions o securiey
mwwsues iy beosarnied oo oy under the craoal aof othivial wechaa g o il
suirlle specitic safcpoards aee proveaded wnder nacional Lvw, aobjecr ra
derogations which wmay b granted by the dember Stace under natwonal
premizians providing suitable speciBe satcpoards, However, o compless register
af criminal convecoons may be bepr nnly wnder the conceal of aftizal aschoomg.

Member Araree may preowsde char Jdara celanng o dmimsteative soncoaons o
wdgements vl cases shall alvo be processed ander che control of official
Authirits,

112ws
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. Drerveations Anum pargrph 1 peeswsded Ger i poragraphs 4 coal 5 shall he
it me phe ©anmmess o,

2o Member frenes shaldl odercomine the ooy wler which a0 wasrcnald
encficioan number o any other wWentufier of gencral applicarion noay he
prowesssd,’

Article 9 et Directive 54, entiled “Trowessing ot pecsonad darn and freedom ok
eaprrasinn’, primeudes:

“Member Srares shall provide for excmpmions or decogamons from rhe provisions
at this Chapter. Chapter I and Chapter VT tor the processing of peramal dac
carried ol sulely for juurnalisie purpozes or the purpose of artisti e hierarr
capression enly of they e necessary o reconcile the nghe oo proivacy with che
rules governing freediun of 2xpression.”

Acticle 15 wf Directive 9556, entitled "Exeniptivns and restoctions’. prardides chat
r'.-1r|'|'||'r-r'r "ﬂ' e '|'. .||.|.|:-|‘~r M 1slires r-r':ul'l‘ll.rn'l" rhq- :u_l_:lp-:' -:_|[ AT |rr I:|'|-r'
ohlipanons unmsed e the direceee en the ._nnrlnllr_r of the daca, uer ala as
repands intormativn given o the persons concerned. where such a restricniom s
nevesary b adegoard, boroecrple, wateenn] security, detence, pohlee sesurity,
AN IMPOCEANT coutemie ar financel meeres of a Seaoher Stare or o the Firapean
Llmiesn, o che invescizaciom and procscacion of crinunal offences or of breaches of
ethics fow regulred prostesspnys

[ st
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Article 25 of Thirechve 2530, which s pant oof Chapter IV enbtled “Transter ot
[T wa bl e ehicd comnTeees’, rescls s fol Lo

I The Member Srares shall peeeade chan the traeker teoa thivd countee ot
personal dar ek are wndergning, processing o are inrended for rocessng
after tramsfer mav fake place only oF, withowe prepachice we compliance with che
nativaral prowision < adopned pouraant e ehe ather provigons of this Thirective, the
third cennmre i quesrion ensires an adegoare level af prateerinn.

1. The :-'|4_|rl;|l|:h'_'!.' af rhe level of [*rIRTELTa I afromded |'|'!. a rhird crnnrey Llall e
s 1 rhe yghe of all rhe concimsrances sureonndimg acdaca reanster operacan
of seb of data teansfer opecachwns: particular conaderatoon shall be green g che
wararee af rhe dara, the plrawe aend duraricm of 1he [rravpemet]  [rra essareg
aperaTion ar operacions, the countre af oeigin and connrey st final desrinarion,
the rules of Lyw, hoch gensral and secenral, wn force 10 the chird counery
guestiony nd the protessional rules ad securite mesores whicl are enmplisd
wirl in rhor connery.

4. The Nlembwr Stares and the Cammisseon shall nfoem aach arhar af cases
where they consider that a therd country does oot cnsore an adequace level nf
prowectien within the meanmg of pararcaph 2.

4. Whers the Lommission hinde, wnder che procedure provided tor om
Acticle FHZ0 dhat a thie] evonter dees o snsuce e adeguate levs] ol postection
wirlun rhe meaning of parageaph £ oof chis Arcle, Memnber Seanes shall ke che
NERTNes Aecessaty o prevent any mransfer of dacy of the same tvpe 1o the third
COLIETY B LSt

1 1 #Huni
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1. At the appropmiate time, the Caammssiorne chall enber ko negotiabons with
Vil [il It‘l'l'lt':_‘l}'il'li: rhee situzanon resuling friem The Firl-l_lil'll: maly s
paragapeh <.

o, The Comrnission e tinde moaccordonce wieh the procedure meterred o in
Article I0E thar aovhed cowmes emmoes an adegoare level of protection within
the wnenne o:f parasraph ool chis Accicle, By reason of s doonesnie law o of che
e citionad comnitments it lias eneecedd inee pacniculacly wpen comclusivn ot
e newonintions eeleceed 100 pacagraphe 50t the preneciion af the privare hoves
and baswe freedanns and ozhes of indisidoals,

Muember States shall vake the scasares necessary e omple withe the Loz
sy Lleorynr”

A the fioe of the adeption of Dacective 2540, the Kingdom o Sweden made che
bl o L starcomm &l e suhject of AT | 2, which was vonerod i el Creaneil
sy documene Mo 34945 of che Cowncil, of 2 Febenarye 19450

"The Eangclarn o Svreslen considers that artistic oul literary ecpression refers to
r|'|¢_' s ol I_""!.|_'|rlr'b‘;|lq_ll'| r"|r|'u-|‘ 'I'h.ln Tia I!|'|i." w1ty -u'[ I!|'|-r' x..urhrul.ll'u-... Irmire oir i
Juality.

The Enrapean Caareention bee the Pootectiom o Hame Righrs and Fundanental
Frocdims apned ar Rome on 4 Maoember 195008 che EUVHETL provades, i
Article 5. for a nphe 1o respect For privare and famibe ke and. in Arbcle 100
COTL TS PO TS IS < omce rning freecomm ab @spressimg,

I 13k1]
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The wgrtacwpal fegistarmoe

Dricecrive D306 was implemented in Swedish law by the Personuppeeifeslag, (5FS
| 99%- 2 ‘ISW{dIb]'I |;|'|.'|.' 1R reral -::I::lrirl.I "t |'|..||.':I.

The main proceedinges and che questioms referred

I additon to her b as 0 mantenance worker, klrs Lindgeist worked a5 2
cavtes hast i the parish ot Alseda iSweedend She tollonweed s dies prowvessing 4amse
am v hich ahe had vieer alia o ser up a hame page oo che mcernee, Ar the end of
1998, Mrs Lindgvise set up inberner pages ac heme on her persenal computer n
arder de alloer parizhivmers preparivg bor thedr condinmation fe ohtain ador
wateen thes moghe aeed. AT her sequzar, the adminisearor of the hwedish
Churel’s woehsiee sce up a bk between those papes and thar site.

The |'|::|Er:~1 i |.|I.H:':_-.r|l_lr| |.'|:-|'|r:'|i|'|-n| |ri|-1|r|'|'|.'|r|ur|| :!||'|-:|I|l MMre |i|'ui|.|'|.'1:il' :!||'|-:i [ I
colleagoces i the pacsh, sivnenimes meluding ther full names and inseher cases
only cheir Hest onommes. %lrs Lindgvist also deseribed, moa ouldly homorons
miarmier, thie ol beld b her collemgnss o ehedr Tohbees. Domenay soses Janils
circumaranees und welephone numbers and arher anatoers wore inennoned. she
alse atated that ane colleagnes had injured her foor aned weas on half-fime o
miedizal groeunds,

11w
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lrs 1 inadgreizt bad mee berimed her cdleagues oF the exictenie of those poages or
alained their consent, e did she 1'||:|l'ir':l.' the Thitainaps krisrien 1P rinry
anthorine fre the prowecrien of clecreonically reansmioeed daratof her acrivine. She
remmoved the pares o goeseien as saoon as she hecame swace vhae they ware et
appreviated by some ol her colleagnes,

The puldic poeecutar hronght & preecation gt Srs Lindyrast <hacgiog her
witly Feeae ol the UL v the gromods 1hat shie hasl:

—  provessil personal dota by autormatic neans withowt giving prior woritcen
noatibicition o he Danurepekrnen (Maragraph 3t ol ghe FULY

—  procesid sepsitive peesonal dat Jmguad fuul_und half-time om mecheal
grounds) wirhonr aothorzacion Pacgaph 13 of the [T

—_ rr:!|1'|-_-.|:|.-'rrt-'vi_| I'I'HII\_I.'"\i':.I."LI p-rrmrl'l.'ll |.|:|l:'| L1 a1 I!|'|ir-:‘| -..:-;_mrirrf.' '.-'n.'i!|'|1|||r :!||||'|'||rri~.:|[i1|1'|

(Paragraph 33 of the P11

hrn Lanlepese sccepred ehe 1o bor despoced thar <heoweas moaley of an offenae.
blrs Lindierse was Binecd by che Thsid cingeerate C0wstrice Courtr Paaredent and
appealed agamst tlo sentemce to the retermmg <ot

I 13k



JLIeat IETIE S0 A IL L1 LasEs 1Nl

1= The amemmit ot the foee wn AFE & RBEL which woas arreed wf by wnltiplving che
swuen of ARk Ok, Tepresen g e [.i|'||,|4,|'.-'i.'-;['x Fingwial [remsirioen, 1aw o {farnowr of
400, retlecriogg rhe severmy af rhe effence, Sies Lindepvise was alae senmenced o pay
SER 300 to a Swedish fund to 1ssisc vicnims of crimes.

i+ s had Joubies as to che uterprecation af che Commoaney low applcahle in s
area, tter i Thrective 930546, the Gae lenerat decicled terseay prowceedings and
iefer the fallowing quesnns e the Conrr B preelminaey roling:

SLV L the mention of o peramn — by name ocowith ame el esleplomes
nonher — o an et bome poge an acrien o hch ralls wachin the senpe
of [Whrective ¥5/36)5 Does of comsticure “the processing o personal dara
wlpslle ae partly he surcercic means” wolse oo o sell-mede inteenet hrans
[Erge & nwmber of pedsons with commenes and soaceavenrs abwor chew jobs
and hoblues ete. 3

121 1F the ansecer mo the Brst quesnen s oo, can e aor of semop up oo an
inernet hme page separate papes toc about 13 people wich links hebweeen
the perges wliich meke oo poesible voseanche by bese nesooe by comsidered b
constimuce “the processingg orherw e than b aoeemaoe means of peesonal
Jdata whwch Form part of o filines seooenn or are intendedd ro Form part oF a filing
apsberm’” withm the meaning of Article 3047

1 1#Hma
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If the answeer teveither aek these gquiestioms i ves, the bowerie alue asks the bollorg
cnesicms:

13]

el

il

Lo e aor oof Ilh.;'ll_lil'lt. aefurEiron ol rhe e diesribiedd sl work
colleapnes anko a preeate hame page which s none the less accessible o
anvone whie knows 15 address be regarded s oncsicle the scope of [Directve
99034 o rhe g_rm_ll'ld char i is ocevered e e af the AL (TR TG
Aciche 3(207

L i Fonrmantion e ahewroe rage seang char o named colleagoe bas e bies
Fowst aned s o halb-time o medical groameds peramal daka comeeoning health
Tl |, .||.._"ur4_1|1'|t; W Arricle B0 L may nar lie |'|r-:||._|,-'~.~.|,-'|_|"'

l]:llTr!L'ri'u-'-t' 9?.‘46] |;‘.~r1 r|'|i|_'|il"\. rh-:- rr':h'lsffr nl‘. -|_'||_-|‘_-..|._;|r|;|_| i ns r|'|i'r-:‘| q_'l._:lllrlrri-.-'s m
Conmany caes. o persn m bweden vses o comnpucer e load  peesonal Jara
apet a home pags stored on s sereer in Sweden — with the resule chat
persoal data heerme scvesaible ra peaple i thired comcies. — does thor
consoimuce 4 teansfer of dat teoa chied comnene wirkkien the meamng of che
direcoree? Would the answer he the same even if, av rfar as kneown, neooane
broorm the thard crwntry haod e bt acvessad the data o iF the server in
spacscian wis acoially phvsically inoa rhind conmreyg

Can the providions of [Dircersee 95530, m a case siach as the alweer, b
recarded as bringwnp abont a restnchion which conflicts with the peneral
principles of Treedom o expression vroacher freedes and righes, which are

I 13k
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apphcahle within the FL aed are enchrined 0 oter alioe Article 170 od the
Furepean Comtentinn an the Prodegtiom af Himgim Ripht jrul Funalsimenal
Frovilomsz2

Fwmally. che hnwveare asks the following qoesnon:

{71 Lan a Member State, v regrards che jveues raived in the above quesnions,
premide mare extensive protection for peramal dak ar give st o wider seops
than rhe dwecove, even of none of che cirenmstances decriled e Arocle 13
SN LI

The First question

o B fresn guestion, the eofernmg courr asks whether e oot oF refereugg, o an
INEErNer pape, to varieus persons and identifving chem by name wr be ocher
miemn, for it e grcing theic relephone nomber meankarmatien cegarding
ther woskng condirinns and habbaes, comerimees “the proecesang of persenal dae
whollr wr parch br automace means” within che meanineg of Artwcle 31011 af
MHreceive 93050,

iCHsze vpcatteons sieleeeeitoeel t0 the Conert

s Ml Lindgese sobimies thae it e umreasomalble to take che view that che mere
mientivry Fre e ol o perany ar ab persenal daea oo decoment coneaingd omoam

1 1 W
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Wik et page cntitoes gutamatic prscessine ot aata, A che ocher hand,
refererice [o sk dinie e 3y k'q-}"l.i.-'nrd in the “rern e F o inrerner e, m lie, Iy
wake it peseable rococreare aninder and find rhat pase nsing @ search engine,
meht constiture such prokessimg.

The S odiah Coovermment sabiics rhat ehe rerm “rthe processang of persenal diea
whedly or pacely by automacie means” o Article 301 of Dhieeetive 950468, covers all
preweasing i computer [ormae, e cnlier woords, in linaee lenoae, Comeguently,
A W [l daka e poreeessed by AL wehother g o wond
processing progranume ar in otder to pur them on an incerner page., rhey have
hewen che subjeet of proveszing within the meaning sof Chceetive 23416,

The Retheclands Government subnuits thar persomal Jdara ace loaded onto an
e mer page using A canpweer and a sereer which are essential clements wb
Avtoneativeng sl o mst Fee consigered thor seeh i ars sulyogr roannpmari
IR

The {_:l_lrlll'l'li'\qhil:ll'l \I.II":II'I'Iir:u rhenr |:|ir~q-q_'li'.'r "".i'j."-l-ﬁ :Ip'|_1||r"'\. e :I” |'&-r|h_r'ssi|'||:'. |rF
peesonal dara reberncd ooom Amele 4 choreot, repardless of e oechncal ocans
wsed, Accondingly, moking pecsenal Jaca available on che mbernet consttutes
prewessing whally oc pactly by autaneic mgans, poesidecd ther there are na
techowcal liromarives which resericr the prescessmeg ra porely ricmieal operacion.
Thns, by e wers mature, an internet page Falle wichin che seope of [irechive
ERTE S

I 13k7
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Roprin f Mg A nary

The oo ' perseenal Jorat wsed o Aroche 3100 of Direcnee 9546 covers, acconding
tor the debnition i Arbele 21a; chereol, any inFormnarnion relabmg to an sdentified
ar blenwitiahle natoral pecasn’. The teom opdonbeedly cowers tlee pame ol
person v cenjanctinn wirle ke selephone coondinare: o informatinn abonr bas
wirrk s comaditians or hivhlaes,

Accirrding oo the defimion i Arbele 2 of Deeechve Y344, the term
provessing” ob sl duata used o Article 3O0E covers Cany vperatnan oroset of
cpuerations which is 2 farmesl ipom porsenal dara, whe aher en nor by aumamaric
mcan’. Thar prm'hli-n tives severd examples of such operaoons, inclodeog
discloswre by transmission, dissenumation or orhe reise roaknge data available, It
[l lovees that bz epzranene of it persemal doeaanao wenen pogs e be
considerad mo be such processine

o revoaing o B desormned whecher such prscessmg soodudbe or parcly by
automacic means’s In that connecrion, placing, inkbormakiam onoan imteenet pags:
cikails, wrder surrent technical snd compoter poesedures, the apeeatien of
lowading, char pagye wineo o server and the operanons accessare o make rhar pape
aceesstble co peuple whoe are connected w the imcerner Suck operaniens are
peclarmed, ot least m pack, satarateally,

The wgweer e the biret quaestion st therefore b taat the gt of cebermeg, on an
W rer g, T varims persans and adentirving cheme broname ar e oches
mneans, for instance by omiving their telephone nomber or nformation recarding
their wor king conclitivm- and hohlnes, comstipotes, the processng of peramal dae

1 1 W
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whedle e porely by gutonbie, means’ witho the meaeane of Article 3000 6t
[Hregrive Y4040,

The second guestion

As rhe fwst queinen as been answsed mothe affivnarive, thee soon oeed ra
roply i the second quesnmn, which anses only o che event chat che fiest quesoinn
woamwered i the vegathee,

The third question

By oate thicd usstion, the nabenal cout essentmlly seelos o ko whether
proowceasing of persamal dora aoch as rhar described morhe fiesn quesrion iz couerved
by one of che gxceptions in Artwle 203 of DHreonee Yidde,

[ Mesovisabiicns seebmnitfecd b i oot

kles Lindgri=t subnuts that private indioidoals who make use of therr foeedom it
lr"'q.'l,'fll"l_""h'\qilhl'l LA R ) il'll-l:' riel |'|-._'|_\|_.'.L-'u i |'|'|4:' LI -:_lf A |'|-:_|1'|-|'rr1||‘.|[-||l:|| klrlH 1ar It;'ibIITlr!
ACTIVITY JFE ROC CAReYIng our af cooieemie acowiey amd are chus nor subjocr m
Commuoniey Lew, Fthe Couct were oo bold ethersase, the gusstion o the validaer
af [heestive H5540 womald arse a5 o aadapting it the Canmmmanity legislatnrs
warld hase ecceeded e powers conferred omir by Amcle Tinky of the RO Freare
fiarar, afrer amendment, Arcicle 45 TCL The appreamateon of lawes, which
crnceris the estahldument and tunceioning of the cormmmmn market, cinnst seree

[ I AL
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av gt legal Lorss tor Crowmnnite reasures regulating the ripghe b procte
i il ror Freediann or EN s icnt the inerner

The Swedish Goregrnmient subinits that, when Dwective 95046 waz rnplernentsed
it weienal lrwe rhe Sweedinh ||.-'|_'_i-_~|.;'|rl1rr' rocik rhe wiew thar |'|r-:||.'|-'-.\i|'|lr. ul '|_'u-l|‘aur|:l|
Jata by oa natoral peesen which consiseed i poblslung those data e an
indetermnace number of people, Eor esample through che mternst, could et be
deseribad v ' [rurely |‘:-q-rM|1'|::'|| e hemseheldd wcriviny within rhe Mg, vl the
secomd wdent of Aroche 302 00f Dincerive 95540, Hivwever, that Cuovernmenr dogs
nor cule out thar che exceptuon proveded B in the ficse idene of that paragraph
mght vover Cses o which o patural peesen poblizshes perasnal datn vn
e ter g sorduly in rhe caercise ol hig Precdom of caprggsion anad warbour e
catmeactinn warh o protesscmal or commeancal acriviey.

Avcording oy rhe Nertherlamds Ciome rnmaenr, siomaric procesaing of dara soch as
that at essue i the maut procesding does mor f weathin any of che excepris m
Article 3200 [Hrecdive 2940, A regard. the saception w the second indent ot
thar pacagranh in parricabe, o obaerves that the covaror sfan innermet page brimgs
the dara placed s e oy che knowledae of 2 wenerally mdersrmoate s nf
peuple,

The Convmisuon submits that an wnkerner page such as chat ac msoe i the onam
preweeciogs St he ernsidered toctall ent-ide the senps of Drective 3304068 hy
virmoe of Arricle 32 rhoreot, bor conscivares, diven the poepose of the inoeiner
pae ar issue 1 che ooain proceedimes. an armscc and lieerars creacon withio che
meantg vt Article F of thae Directine,

It takes the vaewn that the first incdent of Artecle 3420 of Directive 9 3040 lends weelf
tr bwee difberent interpretations The Hese camsists i linndting the wape ot that

1 1
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promtsian fo the areas cited s ecamples, e vther wores, fooactivities which
q-n-;'-.q'rl[i.:]”j' Fall il whor are ;_-_-;-nrr;ﬂly called the seconad end ghirad |:‘1i||i|r~;. The
oo r e rpecracisen comnaias inoexcluding frome the scope of Divccmw: 95544 che
exeroiae of any activity which 13 oot Giesered by Conmumumiry law,

w The Cororuissien dogues ehae Corpmmminy e oot boodced rascanmnio mativiriss
connecred wath rhe fror Fondasenal feeedoms, Baferring e the leaal basis of
Lrrecrive Y5036, to e obpective, to Article & LU, oo che Charter ot bundamental
rights o the European Uoien proclamed in Mice on T8 December 2000 000 146
e 1), d reothe Canneil of Foeope Convention af 28 Jonuac, 199 o che
prowecnn of indeadoals wich regacd mosormate processing af persenal daca,
vonludes that that directive i aisterided e reenbivte the bree wiowerment ot person al
carm i e e roese e |1|'||}' EF 0 R ey avoiry, bar alas af siial ACTIAITY i
the crurse of che integranon and toncoomng of the comman marker.

w  [tadds thare to excTode generally crom che svope of Dorective 95046 internet pages
which ontidn e element of commerey or of proedsica of aeevices maght el
sonmus peoblems of demarcanon. A large nomber of inrerner pages conrammng
personal dara intended to disparags cermain persons wich 2 parrcular 2nd inoviesw
wught then ke excluded trom the scope ub that <lirective,

Rr’!.l I'.'|.' af mee anarr

v Article S120af Prrectne 3900 prosade Jier taen @sceptinne oe s seope,

I 13t
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The bt evceptivn consers the prewessne of peramal data in the course o am
acnvey which Falls copp=ige the N i ety o, sl plies |'|nr1|'.'i|,|{'d
frar by “hirles % amd W1 oof rhe CPreary on kurepean Hnion, and i any cas.
PIoOCELLLLE Operariin: cimcerniny pablic secority, defence, State secuoty anclod-
i, the econonniv well-being af the State when (e prosessg aperation relales 1
Srane ety wmatre s aned the aoriviries of the Stame oearcas af Coimmel Liw,

As the activities of Mee Lindgeist wineh ace at isswe in the mam prowcesd nge are
edhentiallv nat ecommnie but ghocitalle aed celigious. i iy mecewsary v orsicler
whoerher they consomun: “the preccessamg of personal data o the course of an
activiey which Falls owrside the scope of Community law’ wathin the meamng of
the first inalent of Arricle 3327 0b Dures ree 335500

The Caart has held, on che sobpeer of [roccive 930948, whoch is lased an
Article 18004 wr the Treate, that recourse to chat legal basis does noc presupposs
e ewistene of anow tal b with Tree enement between Menler Slates in
evers seuacisen retermed mo by rhe mcia oo foondasd on e Basis 4see Jomed Canes
Codpdidd o138 and C-13001 Osterrcachsober Bendfnod amd Ohbers
[2H13] ECR L4684, paraeraph 41, aul the case-law oed therein,

A coneeary nrerpreraci conld malkee flwe hinors of the Feld of applicaoon of che
direchve particulacly vneuee and vocectaim, whieh would be confrary to ity
edential rhjective al appeocimating the e, regolatoms ol adoinistrate
prowtsisens of che demaber Srares inowveler eecelisinace obaeacles oo che P rionng
of the internal market dereing precwsely from duparties beporeen national
legislatwes Asrereee Igaeteer Kappd ke aned Opfiers, cied abaece, paragraph 421

1 1]
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Aganst that hackgrenmd. it worulil ned be appropriate bk rprer the expression
N (1 15 whah Falls csprsade the e 1 Corrmumiry b as havimg o sogwe
which would reouae ir o be durermined i ocache individial case whecher che
specibe acrivany ac issue directly affected bBreedian of nuvement beoveen Member
HLalEs,

The activities mentioned by way of exanple e first imdent ub Avicle 51200t
[ripective D500 oy other warsls, the sctiviries ].1rm'i:.|u| far I Tieles ool W1 of
the Tecaty vn Eurepran Lhiuooe and Proces=ing opCeatiT: colloe s g puhlh_
sECuCiby. detence. Seate secarity and accivities i areas of crimoal L) are, inoaoe
event, ackivities of the State or af Seate aothescities amd aoeelated tothe fields ot
activaey of indieidonlz

Ir munar therefre be comsiderad rhae rhe acriviries menrianed by oway of ewampls
in the frst indent of Amcle 3120 of Tirecrive 2544 are inrended 1o define che
swoipe ot the esoeption prowaded ber there, with the tesalt that that exception
applies nnle 1o rhe acriviries which are evpressh listed rheee ar which can e
clwssificd i the same caoegnry Sefiesdent groeris).

Chavirable e schgiows asnvincs sieh oas s gommwed owr e Blis |.i|'|-:,|-:_'|1.'i1r
cannor be cnnsidered eguivalone to the acoivicies listed o the ficse indene of
Artiche 3120 of Dhrectre 3550 and are chus met covered by that cxcepriam,

Ar regards che exeephon provrided tor o the second andent of Acacle 303 ot
[Hegcgive Y34 the 1200 recital i ehe pegandsle rochar dices tive, wehich erngens
thar excepron, cires, s cxamples of the procesang of dars corvied one v oa
natural petson o rhe exercise of achvities which are exclusively personal or
donmetic, corresprrdence aned the holdmg of recomds oF addrece,
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That #xcepton wnst chetebire b interpreted as relating onbe toactivioes which
are varried aur in fhe ourse of [Frivine e r':_'||'|'|i|}' lie of arhivaduals, wehich s
cleardy now the cawe wirh rhe processing of personal Jdar consiscing in pablizarisn
om rhe intecnet so thar those dara are made accesshle or an idefioite number of
peuple,

The apswer to the third guestion must therefore be thar processing of personal
elaton suche s khar deserileeel  the reply vl Fese quuestian o ot comeered b e
of the exceprions un Aroccle 3420 of Darccovye $3745.

The brurth guestion

By ma Fourth question, che cefening coorr seks oo bnow wherha reference ro che
tact chat an individual has injured her tooc and 5 on halt-ome on medical groonds
vonstitites personal Jaky concerning headeh weithin the i ob Article B00 o
[Hracrive Y5/44.

Mo the Bipha el ale porpess of the airectiee, tle expression data concerning healdy?
ustad in Avreche SO0 theveaf omusr be given s swende o [HERarrT Sy s D T T
infarmadan concermng all aspects, both physical and mencal. of dhie bealeh of an
medividual,

The wnvwer o the fourth questiasn must therefore be that reference 1o the face chat
A mdridoal s wpored et oo and w0 balb-tiene cme nechical groumnds

1 14
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vopstitutes persarsd Jaks concerning bealeh weithen the neeaning of Article K001t
[Hregrive Y4040,

The fikkh quesoen

B wrs Exfrh guesioion che veferrimg cower secks cosenoally oo knowe wehether chere
anmy “franefer [of Jata] to a third countm' wechin the meaning of Articls 25 ot
[Hegcgive 3540 where an melivicloal in o Member State ads pecasnal deta onea
an inreraer page whach sosrseed nocan meerner sire onowhich the pags can be
considted and which is hoseed be g nataral or lecal person che hoshing prosscler™
wher v estahlisheal in that 3ok or 1 another Rlember dtaee, therebs making these
clara accessilde roamyrme wha canmecrs o the mreomer, inclnding pengle inoa rhird
country. The referring coure alan asks whether che |r:p|'f riephac question worahd he
the sarme o o cme trimn the third countee biad mback aeceeus] the datw aor of the
verver where The e s sfored W |1|'|f.~:i|.i|||:|.' i g thirel CIRLINTeY.

CHegevvaatiats seelemitted ta the Choreed

The Urimmession and che Swedish Goverament consder thar dhe loadingg, w=ng a
vomputer. of personal diata onbean internet page, s that they becoane accessihle
tee e timrals o thicd conomrciee, comstitoges o temsfer o data e third countries
wirlun che rcsming of Livecrive 23530, The anvwer wanild be ehe same of nae e
fream the chird comnery had i fact accessed che data e if the server where icwas
stiared wa s plowsic:ally i third cowntre,

[ RO



5

JLIeat IETIE S0 A IL L1 LasEs 1Nl

The Metherbamds Croveerment peoes ok that the ternecrranster” i noe aletined b
MChireypive 9040, T taloes the viewe, fersr, thr that termn mger be anderspimsd oo refer
ey che aer of wmeencienally wamsferring personal dara frome che ereoery of a
hlember 3ate o a theicd couneey and, second, thae oo distioction can e mads
bierween the dirlerent wars inowhacln dikie are e aovessilale o thind pariies, 1L
conglindes thar laading, peviamal date onrg s inTerier page Haing o ompur
cannor be considered 1o Twe ol teesfer of personal dae ©oa chird countey weuchin
the meuting ut Arcicle X5 of Directive 3544,

The Pnited Ragdom Cavermment sulaonms rhar Arnwle I of Dhrective Y3046
concerns the mransfer of daca oo elird countres and moc ther accessibalicy from
third owmitries, The termn “trvesder’ commetes the transmissin of personald dac
Feram e |'||.;|-._=_' ancd peesor poanrher |_"-|;||.|,-' gl e, Ir s |:-|'||f.' irk 1he evenr of
soch o mansfer vhar Arnele 25 pf Threcrive 9546 requires bember Sranes o
ensuce an adeguate level of protectiom «f personal daca i oa theed councey.

Ropir af g Comary

Crirecrive Y386 does mor debine the #xpression transter wr o thard coanery” 1n
Artivle 23 wroany ather proviswn, mcluding s le E

I oewder o dewermme wherher loaoding, peesonal daca ance an imoevoer pag,:
conseitiees 1 rransfert of those daca to g third countne within che meamnge of
Article 2% of Dnrective 3500 ety becaose it rnakes them aecessdble o peaple in

1 1n
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A thard cowmtry, o i pecessiey totake aceewnt beth of the technical nature o che
CTIETRTIH T Chs cieriedd conn 2ond of e e sd steogties b Ol TV el e
Jdircerve where Arricle 23 appxearas

InForrmation on the mkernet can B ctimsuleed by an indefinire number of pecple
eing i oweoy ploces 3t admest gy e The obiguitons pature o that
informarian is a resulr mrer aler af rhe facr rhar the rechmcal means wsed
connectinn with the neernct are relanyvely smple and hecoming less and less
R N IE

Lhoder the poocsdures bor use o the amierner availahle v imchivicdoals ke Mes
L||11Jq1flhr durig the 194, the auchar of & page mnended for publicanon onoche
intemer transots the data making ap that page &0 his oscing proveider. That
previder waeggss the sompuater mbrastouctuee mescled toostare those dat and
connect che aacver hesomg the sme e the irerner. Thar allows rhe aoliegoenr
transrmission of chose dary to anvone whe connsor to the internst and seeks
ateesd b it The compurers whaeh ceastiture that imdestouctuee ooy ke Jocated,
ansd indeed afran are lncated, in oo o mewe connreses erher than thar w here che
hosaing proveader 15 caeablished, warhaot s clheaes Pomg aware o being we a
et ko b e ot

Ir :l|'||1|.-',"||‘:u frl,_lrh l'l"lr' cimiarm FIII.-‘ rh.-ur. i unlrr’ My -ul::'r;'lil'l I i|'|f|_:-r'r||:|l'i|r|'| iI]_"l,":ll:"iIrIrlE
oo The wee rnee pagres o w hoch Mg Lindyvast had owlodid wifermaniom abseor her
volleapues, an internet wser would o ol have B cenmect fo the inteonet but
Alste persameally coacey <t the necessary achoms o cansult Huese pages, b other
warrds, Mo Lindepase's mnee rner pagges Jdul noe conean che rechmeal means tosend
thao mfirrmation awomatically o peopls who did noc intentionalle seek access to
tHiuws pongss,
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lt kel lermm=: ehe. acomomstances such s therse i the case e the main proweedings,
[T wia |l ks whach AT cmk rhe LAt al a prersomt ane g thend countre,
comming fraeme g persaen Whee has loaded them gnte an mneooer sire, were ma
direcely rramsferced berween those owo people bot cshroongh che computer
mlrastroe tare af the liestmg prosoder wliens the pogs i stored,

Tt is in rhar hghr char s musr be cxamined whocher the Commoaniog legislacurn
inrended, Eor che purpases of the application of Chapter IV of Dirsorive 23046, to
mwcludde weitlin the expression “tromsier |of Jota] wooa chird 2ownery™ within the
wwarknlg ol &gl 23 of char doeermes agnvmics sochy sy thaes canied our I_‘l:-.' Mdus
Lindgvist. Ir mawsc b soressed chac the fifth question asked by the referring court
vonserns anly those activities andd not those cacoeed vut by the hosting providers.

Chaprer IS of Dvoegreee #5536, 0 which &nicly 25 ST (T TEREYS ST R 1~|'||.:|.'|:||
regime, with specifie tules. intended to allow the Member Sraces to monitor
teansters b presonal data to thoed coongcies, That Chapter sers up o vom
plemeneary roging: o thy general eogeees ser o by Chapree 1ol ihar diecgreee
concesing the lawfulness of priscessng of perssnal dara.

The vhjective of Choprer I' s detined o the 3ach te &ch recitals i the preamlble
s lirechive ‘:'i'i."-lﬁl 'r'r'l"lll.'l'l sl mrer :'||i._'| :h.-ur, :||[|'|1|u;::_|'| rhe '|_'|r-:_|h:'q_[i|r|'| |:-r-
wrodeviduals gruaranteed morhe Communey by thar Duecove does o stand i che
way aib ccanskers of persond data to thicd couneeees which #nso0re an adeguate
level of peotectiom, (he adeguagy ob woch prokection mmst e assessed anthe gl
of all che circomsrances survounding rhe reanzer operacion o ser of cransdes
operatinns., Where 1 third comnere does nor ensure an adeguace level of proecoiom
the trapesfer b peraomal Gk oo that countrs st Je poohibited,

1 13
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Few s part. Article 25 of Toirective 950980 1mposes o series af oblicadaons om
Memiber Srates andd v the Crammissiomn b thee Pl =ses af RLTT YT [ran-fers
of peresonal dacy e rhand counnes inthe lighe af ehe Lvelaf proreccion arfeede.d
o such data i each of those countries.

In partcokr, Swricle 25140 of TDurecnve Y5448 provedes thar, where the
Commissisnt fiods chat g thord countee does por ensare an adeqoate level of
premectionn, Member States are o fake the measares necessars o precvent
reanns o ol L soranl ol cor rh thind comnriy in 1|||l.':.ri|r|'|.

Cluprer IV of Direcrive 93944 conndins no provsion conceoning use ot che
wrcoct, I paorigolac, o does wor Ly e et B dbeciding weluetlen
operations carned owr by hosnag prenviders should be deeooed oo occor in che
place of establishiment of che servier o at its Lusiness addeess or in che place
wlwere the eranputer o computees comstitotngg the seovice’s Tnbrastractune are
Tonzared.

'[_-;-i'.'rl'll [ir~.r, Iy wlinler |._;|f |.||-".'L-'|1||'||I'u-'r|r |:-r- Il i1'|l4;"r|'|-rel' ar rl:u-' !il'l'li:' Parecrme 955406
wis drawen up and, second, rhe absence, o Chapoee B, ob comeria apphealle m
use of the ternet, one cannat presonie that the Comnumny bynslatuce intended
the eapressiom transter [of dova | e thired conerey” beover the lading, by an
wdredual un b Ly st’s posmen, of daca entoeoan moovnet page, even of thes.e
data are therebe male accessihle to pervons in third cooneness woch the techmcal
IIETNS L1 L s Eliern,
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IfF Artcle F3 of Direckive 930540 were interpreted to niean that there s tramsker it
d:;|m| fra rhied e enri Cey ™ eVet¥ Time thar |_"4;"r.'-.|:-|'|.;'|| clara are lesided vinger am inrerrier
v, whar reanster weald necessarily be oo teansfer e all rhe thnd conmeries where
there ace the technical means needed o access the mtecnst. The vpecial reprime
premided Tur by Clagrer TV af the dieective would thaes necessarily biecooe o
meine of werwral applivarnnn, s egands opecariong an the mceoner, s, of che
'I.’-J|11|11|~.-.|1H1 freund, pursine e Arricle 2504 of Dorocrme #5044, e cved e
thicd comoery il moc ensure adeguate prvection the Bemlber States would he
aliged ne present oy peesenal Jdar being placed e ioreoner.

Avorcdmgly . r mnsr he cancluded thar Arncle 25 af Direcree 95340 i o be
e rprered as meaning thae operansns such as chase cavcwed oo by Mes Tindgqeist
dev wnt s sch comstitnee o trancker [oF data] too g theed cogotre’s Ttope thns
TTIT A T S PR VLA R & whether g mwdeviclul framm 20 lnmd LTy s
avcessed the internet page concerned or whether che server of charc hoscing service
15 phesically iooa chicd countrr.

The reply g the I"i’r:h question onwst cheretere b chat there 15 ne “transter [+ datal
e licd sonmwey” within the meiming of Article 23 of Ddrective 955346 w e an
wdrerdual 2 Member Srare lnads porscnal dara anreee an nczonee prage which e
stored with his hosoimg, provider which s sstablished in chat Scaee or i anocher
Member Stake, therehy makang those data aocessible o anrone wha conmects ta
the mezmet, including peaple moa theid couee,

The sivyh (ues i

By oty sixeh question che referning court seeks oo know whether che provicions nf
[Hrectree T3040, 0w cse sochs as theat n ehe o procesdings, bringg abae

I L



LIrIn 1% 51

restriction which conthets with the peneral primosples ot beeedan ok expresogan or
atlier Freedimmz. aml righrs, which are applivable within he Furapen Lhiinon ad
are cnahrined inowwrer aley Soenche 10 0f the FOHER.

Crlese vndrierts seefenitresd den it Choreed

Civimg imner alin Cose C-27489 P Oy v Coeredageons | 2000 TUT [- 161,
Mra Lindgeiar sulecs char Divecrive #5446 and the PUL, wosa far as chey lay
down rl.‘~|:|llir".'l'l'|l.‘|1[:i ot poor cunsent amd pTiur notitication o+ a El.I.P'-LF'r'i!iI'_'IF'-'
authurity arnl o pringiphe of prohibivg processing of peesanal data of o sensitee
TEATLF, ey ORI e L Erny el primwiple of Frecdiom or esprregsion engheimed in
Commuomry live. Move parrcolacly, she avguoes rhar the definian of “procesang
at pereomal data wholly o partle by gukomati, means’ does e balbil the o riteria
-:|[ |,'l'rr|.|.i|.'r:!||_'ri|1l'f|-' .'|r||.| :'n_q_'llr:h_':p'.

She arpgoes furerhoy rhar merely menriconine a natoeal pecson by mame, revealing
theic relephone detaals wood working varndinns and LR informarion ahoat therr
stale wl heeadeh anad hobbies, infermation which s e the public domain,
wil -k oo niivnnd, s oor consriture a0 sigoeficant becach of the ihr
respoct o provace e, Sles Duodyyvese conside rs i, imoany exewt. e consorine
mpostd by Directive 35406 ace disproportiomaee te che elyjective of protecting che
ceparafigme gl peevare ife ol others.

The Swedish Governonenr cesnsders char Dirceree 9530 allows the ineresrs or
stake to be weiched axamnst each ocher and freedom of expression and proecoiom
el private lile tro be thereby sabegrded, Btoadds ehan only the mativnal court can
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asegne, i the light od the Bces of each madividual cise, whether the restoction om
rhe exersise of [he riphe Freaddiirm 1of SN ITESN LI el v the application of
the males vne the peocecrivn of rhe righes of orhers i preopertionane.

The Metherland: SQuvernment points ot chat hoth frecdem of expressien anil che
right e pemprct bor povare ide ace aoweng the wenveal prioviples of lase tor wlicl
the Cowrr ensurcs vespect and char the ECHE docs e csrablich any Bacrarche
hetoaeen the variows tondamental rights, It theretore consaders thaat the natiooal
et st emdegvomr e halanee the voriemss baoodaoentad rigles ot s b
makung accarnr of che circomnseances of che mdeadoal case.

The Uhorced Kmgdomns Caevcernment peints cut thai s proposec] reple oo the fith
st oty sl out i paageaph 33 o0 this judgoenn. s owhally i mecoodange wih
fundamenral nghts and avads aey dispropermonace resenceien un freedam of
expressien, It adds thae icis diticald s wstity an interpretatien whch would
wrears that e publivation of persormal data e pariealar form, 1t is 1o sae, an
an aaternct page, 15 subypecr oo far grearce rearmccions than those apphoahle o
publicaciom in ocher forms, such as wn paper.

The L:ill'l'lll'llh:hll;lll :||'s|_l \l.ll"‘."l'l'lir\ rlmr ]:I1'rt-eL'ril.-'4:' *.'-15-'4I"| -:‘|-:_|-r':u rui el I.-'I'Ir:'lil ._'||'|f.' r-t':xrrIL'riin'l
conerary o the peneral poociple of Frecdorn ef copretson or ather rgghes and
teeedoans applicable in che Evcopean Uniom corresponding incec alia o the right
previcded boe in Actcle L at the ELCHE,

ey of rhe Croert

Avcordimg to rhe sevenrbe eeciral o she preamble ro Direcoee Y348, che
estabhlichmene and funchioninge of the contmen marker are hakle oo beoserouly
attecred b aliHerences i naticmeal roles apphcable to the processing, of persorsl
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data. Acvording o the third reciral of that directee the harrmonisation of thoee
mariengl sl musr seek e esspre ool only the free Theas of sich dary herwieen
Bvm e Srares bur also rhe sabegnarding of the fundameneal vighes or imcdivacoals.
Those sdyectives may of conrse b icmsistent wich one anocher.

Uin the one hand, the economae and social integration tesulona from che
eskllishene and b tioning ef the anternal marker will pecessarile Ted oo
snhsranrial increase in crass-bonder flaws of personal dara lerveen all 1hase
meahied moa prvare ar puldlic capacite i connomie and soceal aceniry inoche
Melernber Stakes, whether businesses or public aochonties ub the delember States.
These s ivvobeedd il e cenain eaenn, meed to have agcess o peamal daga a
perfaierm cherr wransactions o cirre o thoir cosks woithm che e wirhour
inmternal fronbiers which the inrernal marker conscituces.

i che other hand. chose abfecred he the processime of pecsonal data under-
stamdin bl peguire those datd te be elbectively priotected

The mechanisers gllewing those dibberent rights and intersets b b Bolanee] gre
concained, fisc, o Dicective #3046 irell, in char ir procides foroonles which
Jeeerimne i owhat circormsrances and oo what extent che processmg of personal
data s Lesetul and weho sateswarels rooast b proseacled e, 3econal . they result fremm
rhe advepoem, by the hember Sranes, vl | i isn . irll[‘-|r|'|‘||:rl[i|'|i; rlar
Jwrceove and rtheir applcanion by rhe namonal aschorwies.

A repands Dwcenee 56 e lf, ws provdisiens aee necessarily relanvely peocral
since it has i he applied tooa kirpe number of vere different stuacins, Contrary
trr Mres Linclgeist™s comtentioms, the directice guite proaperly imcledes roles witl
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depres ot tesihihte and, womany pstances, leaves to the hderrsbswer Scates the task
al dﬂ'i{lini; the dernils or vhewasiog, PetwWesn i nes,

I b v than, i ey ez pects, the Slemd=r Stares hiave o arein o naomesv 2
e unplementing Direereee 586 However, there ia nnthing o soggesr thar che
regime oc pravides for lacks peedictaboley oc chat it provesions are, as such,
vontrary e the generad primgiples of Communiey e ol in particalar, e che
fundamenral righes prowcoed o rhe Cammonin legal order

Thus, ir s, rather, acrhe srage af the apphe acion armannnal laeelsf rhe egislation
implementing Thrective Y50ds in mdiechial cases chat a balances must be found
Tetveen the rights wed ke rests nreeleedl,

T that cuontext, boodaosental rights have o particulae rnpaoctaice. @y demon-
strated byl case in ahe main pioocesdimes, nowheh, in essence, Mes Lindygviss
freedom af expression m her wock preparing people for Conueuniien and her
breedom to carry ouf activities concriburing to religiows lite have to b weizhed
agitimsd he protesiene of the privare lite of the indiwidwals alwon echiean bis
Lindgvise has placed daca oo her interner wice.

Crseqquenchy, s Bor che authormes and conres of the Mdamber Sraces noronly m
intecprek cherr natiooal L ina manner conststent with Lirsccive 45545 bk also
trr Ak suce they deonat rely o an intecpretatao ab it s hic s seould beon cen it
wirly ehe fumdamental rgghres proseceed b rhe Cemrnaoeys legal onder or with che
orher peneral pronciples of Community lawe, such as omter alia the pomciple of
prapertiomalivy,

11



=d

=

LIrIn 1% 51

¥ohilst ar 1< krue that the protectiom ob private lite regqueres the applicatiom o
el P [ie seIcLioms Al ienple progcessingg pecaenal dara in WAKS IS e
wirth Inrcerve 93946, such sancrions musr abways respeer the prncipde of
propoccicmality. That is we & fertorn since the scope of Direcrive 95546 1 recy
wide sl the abbigations of these who process persomal i are vy and
sidnifimr,

le ws Forr whe wederrimgt cowre o wake accomn, i accondanee wech che prowciphe of
propoctismality, aof all the circvmstances of che case betere it o particulac che
dupaticar ol the breasch ol the moles dmplementing Iirective 95980 ard the
waporcance, For rhe persons concernaed, f fwe peocecrian of the dar dischisad.

The amswer o cthe sxch goesown must therefore s thae the prvcescons of
Crpeerive T84E doe noty in themeelves, bring aboue 1 cestricciom which contlicts
wi il 1l e neral prioeiples ot fedvm od espoession orather Teesdoms aod 1iglos,
which arc apphoeabl: wachim che Furopean Union and we ensheoned wrer ala i
Article 16 ot the COTIR. [E s tor the national authoricies and courts responsible
b applving tee oantional legds Laan implenenting D stove 930366 v opsane o far
balanee berween the righes and inrercirs o question, mcluding the fundamental
rizhts prtected by che Community legal wrder.

The seventh question

B wrs sevaenth question, the referring conm essenmially secks to knea wehether oo
permissible for the Member Soates to proside for preater proceceien for personal
data vr o wicler scope them e reguared] vndder Threctise 330405,
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M zerrpept o spefaeeet faed ten flae Crigery

The hecedinh Gooveriment skares that Directive H505446 b ek camibined v bsang
waneum ceendicions fow the prorecrnion of persenal daca, Member Sramee ane
obliged, in the course of mplementing thae cdirective, te atiain the level of
premzctiven lictiesdd by ot el e ot empevegred b poecide b greater or less
prarcrinn. Himever, socnimt munsar be raben of the discreimmn which rhe hlembher
States have moimplementmg che direcrive to Ly dovorn i therr domesoe [aw che
gereral conclitions dor fhe Towtuliess of the processing ef peesonal data,

The Metherland: Governmenr sobnmes thar Dheective 9545 daes por preclusde
Flember Scates toom prociding bor greater prosection tnovertam aceas. [F s olear,
bor cammple. foon Acticle 10, Artwle LLLL sebparagooph 40 of the fint
paragiaph of Amele 13, Aroicle 133 Amele THIST ad Arnicle 190100 o char
direchive that the Blember Stater mav make poovision ber wider protection.
Muocenver, the Blemler Stres ace free rooapply the princgples af Larective Y3046
alse mr acoivioies which do por fall wocbes s waope.

The Cormmi-sion splwis vhae Pareermee 3536 s Faserl on Acticle 10050 of rhe
Treare and rhar, it s Member Sere washes ooomaintae o mrrodece legislacnan
which deropates from such a barmonesiog direceive, of o obhhged to notify che
Cranmnissiaon porsuant v Article 35040 or 955 EC, The Cammmssion therelore
submucs thar s Rlember Scane camnor make prawdsion faromore cvieisee
prowecriin for personal data or a wider seope rhan ace regquired wnder che
directne,

ey of b oot

[Hrecorwe 50440 15 intended, as appears frinn the @izhth recital in the preamble
theretn, b ensore that the Tevel o protectiom of the rights and Freedons of

1 1Mk
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mdividuwaly with regard too the procewsing o peramal data s eguivaleone moaldl
Memler Stares. The tench reciral aodads thar the apperacdimarion o the wariorl
s applicable wnorhis arca awse noc resale incany lessening of rhe proscerion rhey
Jffurd but mse. on che contracy, seek to ensuce o high level of prorection o che
Lennnuniny

The hacmenizarien vt those nabenal lvws 35 cherefore nut limited to mnimal
Laememisareen Boe aeunts ra barmeondsacien which s geneeally complote. Jros
npon char view thar Direconve 4354s o nrended oo coswre Bree mueremene of
persona] data while guacontesang o high level ot protection for the rghes and
ke cests ot the dndivicheds taowcboan sach dota celare.

ft s true thae Thrective 3305 hiewes the Memnlwer Sekes o0 margin dor rseaesere
i cerrain areas and anthorises tem o maneain ac inoeedoee parricnlar rales far
Speciie sinamions s lree number of it peovisons demonsmeate, However, such
pevsstlulaties puct be o maade v of 1 the wamer provided bor e Torecthive 955404
aned i aceordance wirly irs abgecrve of mainraining o holance berween rhe free
movement af persomal dara and che peorecnon of povane life.

O e wirhe s band, ierhing PN Moredss Seane Foom exvrendmg the W AHR 13k
the national legislacion implemendng the provisions of Direcrive 95544 10 aneas
ot inchaded] within the sope thereot, prosadizd thae o other provesion of
Commney Liwe precTad i

I the Iight ab these considerationss, the anseer b thie seventh questiom st he
thar measures raken be che Member Scancs oo cnsiee the peoceconn of personal
data must he convseenc both weith che provasions or Directee Y3546 and wach ity
cilypes fve of menmeaning o Mialanee hetw et bresdam b maverment o persorsl
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data amd the provectism of private ik, Hoowever, nothing prevers a0 Meher
Loare Feonn eviending the wope af rhe meypangl ||;'t'_ix|_’|[i-:|1'| i elennien fwy rhe
prowisisens of Drirccrive 930 o arcas mor inchudsd in the scepe chereot prscided
that o ather poovision of Conumoniey liw preclodes ar.

Cirsly

The vusts imeurred by the Swealish, Metherlads and Uniced Kigadom Coovern-
e and Be che Carmesion and che EFTA Survellance Auchorrs, which haee
sulmiecced o bsereations o che Corart, are not cecoverable. Since chese pooceedines
are, Tur el pamties to the man proceedings. 4 steponc the action peoaling bedore
the masrienal oo, the decisoan wm costs i aomarmer Foe cha cowerr.

O thoese poovonds,

THE CUERT,

N amswer to the guestions oeterced to o by the Goea hovrate by ocder ot
23 Fohrwary 2001, Iwruley Toles:

I. The act of referming, on an intecoet page, B varioos persons and wdentfying
them By mame ar by ocher means, foe aneance by giving therr wlephong

11
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mumhber or infomation repanhing cher working condimions and holdwes,
crmsrinmes the progassing of peroenal dar wholly oe parily Ty anmmagic
means” within the meaning of Arricle 3010 of Drccive 9504660 nf rhe
Europran Parliament and of the Council of 24 Ocieber 1PW5 un the
et aon of individuads wit vegaed (o the processing of prersomal data and
o the Free mgvement of such daca.

huch processing of porsonal dara oo crvvered by any af the cxeeprions in

Aricle 3121 of Dirccove 9375044,

Beference #3 che Fact that an individoal has mpured her foor and s on
hall-tome on medical grovnds comstitores persanal data coneerning health
within the mcaning of Ammicle (1] of MHreerive 935045,

There iy me ‘wansler [of daca] s s thicd cowmnrry™ wachin by ovcaning of
Arricle 23 of Direcove 23744 whers an individoal in o Menher Stae loads
personal data vnto an interoet pape which is stored on an intemer sie on
which rhe page ean be comsulred and which s bosoed by oo pegacal e Lagal
persom Wl i cstablished in char Srare o i anncher Member Stace, rherchy
making those dala accewsible o anyone whe connects to the totcrmet,
ncluding pecple i o thicd country,

The prevesionns ol [iecenee 5546 o por, m thomselyves, bong b o
restriction which conflicts with the general prinaples of freesdom nf
expreseion o7 other freedoms and npghes, which are apphcable within the
Enrnpran Uniean and are coshiimed incer alia i Arcicks 10 of the European

I pak
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Convention for the Protection of Human Righes and Fundamenial Fresdoms
signed ar Rome an 4 Wovember 1950 Ir is fore the narnnal auchorinies g
courts responsible for applying the nacinnal legislation implemcnring
Drrective 95546 1w cosuce a fair balanee between the nghts and woterests in
qu;mun. il uding the fundanenal rghts procecied Ty the Comiemuminy el
arder.

Mleasores takenw by the Member Stmes 1o asurce the pratection of personal
dara muwst he crencidstene boch wich the provisions of Chirective 95746 and wich
its objective of maintainioe 3 balance between freedom of movemem of
persomal datin and the protection of private Life, However. nothing peevants o
Membor Srae oo exending, the seope af the watinnal  legislaon
implemcnting the provisions of Dircctive ¥5/46 2 arcas oot included in
the scope thereof provided that mo other provision of Community law
preclpdes .

Jann Trrrwrrieriman Contlopamire
Counba Rodrgiues Fiias Culwarsl
Mmoo el ken varn Bl
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[u Coase O 7102,

MEFERERMCE ri gl Croneg undlor Avtic e 2340 EC by dhe Obergier Cenichishol
sAustrial Eor a prelinonary roang in tha peoceedings pemcing afme that caner
etuern

Herelwert Karmer Tndwstrie-Aukionem GimbH

i|.II.|.|

Trovsengik GmbH,

o the invepreation of Arngicle 23 RO,
L RY T T PR | PR B PN Y|
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THE COURT ilich Chartlwer,

concpostd of CORAL Timmeacans, acrig as Presideor of the Bifth Chamber, A
Beosas (Rapporteur) and 5 von Bahe, Judges,

Acevocare Ceeneral: S Albar,

Regisorar: |- Conrer, Prinapal Admnmsoracor,

aler vonsiferig the writen wbeervativny submmitted on behall ol

—  [evkere Karner Induseoe-doukoonen Conb, by B Kapaba, Rechasanwalr,

— Tracstwnjls GinblL oy AL Fraoenberger, Rechesiomeb,

— rche Avsmian Governmenn, by O Pescndarfer, acnng as dgenr,

Ll Swedish Dovevwoent, by &, Falk, acong as Apent,

— b Commisgicn of the Europeiw Conmounities, Uy . Welker and J.C.
Sehacfirer, acring as Apcis,
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having vegand e che Repon Doe che Floacing,

afrer heacing che oral abservanions of Harbest Karner Indaseric- A nkoonen Cmkl ],
reprosented by M Kapeba; of Trowstwijk Gmbl L represented by & Frawenberger;
af rhi Ausiian Cereronneul. représented by T. Kramler, aciing 28 Agent; ol 1he
Awedish Coovearnmenr, cepeesantel by A0 Falky aml of the Commiesin,
roprasented by L Sclweterer, o the heanog on 26 Fehacare 24005,

shter Tewrings the Apdmion ef tee Acheocate Teneral at the siching o & Apml 2003,

gives e dotlowing

Jualzment

B vwder of 2% Janoe 2002, reeived ar rthe Coner on 4 March 2002, che
Cbersrer Cerickeshof reterred o the Court for a [rrelimnacy rulmg uneer Article
239 EC s qoestion on the mterpretation of Artiche 23 F

The questinn weas vaseel in proverdings herweas Flecherr Kaeaer Incdustrie-
Aokoonon DimaH CRarmee'] aed Troosesspk SmbEL P roosoenls'y, companies
authovised o anetinn moveabls properoy, comcerngs advertiving by Trowstergk
Coar the sale ol sewcl on insuleence.

L arkse
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Uhiler Andicle 28 DO, quanginacive resteicoens an empors aed all mesoes Do,
gqunealear alfeer wwe prohihived hetwoen Slember Soes, Arncle 30 G0 allges
astch prolnbicions ced resmwenems, heseoer, whe ey ame justiied o ceram
geenml which are recugnised as Fandamenal requivcmeny v Comnunity
Lovww ok choey aler v constinon g means sl cbioary descrimuraoon aracchsypisd
rosgeicion o Tracke leewaen Slember Ses.

Lamnil Rhipecrive B4 S0TLC of 10 Seprambae 19589 corwerning mislending sund
cornptaie g alventisiog (O 123 L2500 po 170, as amendod by Liiecine: 97755
L of che Eovrpea Pacdamenn aoal of ehe Copeil of O Ocrober 1997 ] 1947
L 290, po M Pwrcerive B2 307, definzs s panoes i drvicle 1as follows.

I purpsse of ghis Dirsenve is b (soorecr consimers, 5 s cer g e L
et Fksiess e actisivg 3 erilb e prolesswn and che inoeveses of the pulilic o
gencral agamar sialeadng, advergisang; angd e unladr comsequences cherenf....

Arocle 2130 of Dorecoree B30 alefes swideading edverusing' as oy
Achvertisnigg wrhich o any way, incluching s presearagivn, deceiees or s bl
cirarimy Linge ISR TN H wlwamt i1 acddressad or whom o |l.":1|.|'|q;':. illll.l '.l.'|1i|_'|1I 1,'::.'
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season of s ceceprive darure, i lleely o affuct theic econonic Bemteiue or
whick, f1z those reasons. injores or s hkely womare o compennae,

Auvicla 3 of Divcctive 842430 provides chat, in determining whother ailesmizing s
misleading, accunne s g0 be taken of all its teatares, The provision gros on w lsca
nomales ol Lo o be Laken e agcwmt, suck as,wrer alia, the genaraphacal o
cowwners sl ccasin af b geeds inoguesrion.

Article 7 of Divective 84450 states Linat U Licective s nar e praclnde Member
Slates S1aron teldimng meoadaptng mavisions with a wew t eosuricg owne
ax¥igngive prodncrian, wirk regard e nusleading advertizing, ber consuiners mnd
naher persnns reforvee o by thar directive.

Mool rrider

Pavagraph 2017 of de Bundesgeserz peoen den unlaueercn Wetilewerls (L on
un faw cennperiton) of Lo Novenber 1984 {BGEL, 1954448, 'LW0, Bivs dowen
a weneril peohibition oo the poovision, inodhe coures of Tuade, af infeomation likely
i nsleacl the public .

Paragrapl: 30510 of e DWHG prolibny auy pukblic annauncements ar nocces
wucnde] foe o lacge circle ol persans fiam madeng reference to the Bace chat the
pocds advornsed miginase from an insolvene estaee wheo che goods o gucstoen,
even thiragh that was cheir ovigin, no longer form piare of the jwselveng canee.
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EAHHLH,

Main procecdings and question referred for a preliminary ruling

The vompanivs Karner and Troosrwijk are engaged an the sale by quctivn of
indusirial goods and the purchase of the svock of insolveny companks.

By a sales contracr of 26 March 2000, Troosrwijk acgquired, with the autorisation
af the insulvency court, the stock of anoinsobvent constencnon company, Earner
had alse nwdicated s interest in the purchase of those gonds.

Troostwijk intended to sel] the swock tram the inzalvent c5tate o a0 auchion sule
which was 1w take place on 14 May 2, [k advertised the auction in a sales
catalopue, stating chat wr was an insolvency auctian and that the gewds were from
the insolvent eitate uf the company i quesrinn. The adverrizing notice was also
posred G the e mer,

In Karner's view, Troosewiik's advertising 15 coneruey vo Seticle 3001 of che 1REG
because it gives the public ponccened the impressinn char it is the insolvency
adminisrrator wha is selling the msolvent comvpany's assews. lroespective of any
tisk that the public will be misled, such adverrising is both contrary o the
Competition roles laid down in the BT Treatr and misleading within the meaning
of Artle 2 of the LW,

1. k53
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Qo 16 May 2000, en apphoacicn by Barner, e andelsgpercht Wes
Counmcrsia. Coer, Yienna) cfusteial issacd an iolerim anjunction ocdesings
Vet verjhy Ticst, s relemin e relereing i its acleersissg lin o sale af the
goods o gl fcr rhaar the oy swere Toom an meelvent comgasg inoso far as they
na longer comstiiuted pare of e maeheenr ssrae and, second, oo make 2 public
statement te porentid bovers at Jee quetion, inforuing chem e pacticalae it dae
aus o e nol Leange Tkl oo Eeball we on e wstractions of the rseleeaay
admiwasa g,

Trewwpweql: appraled agams: chat injunctien to the Oberlandegseniche W%
|H|g_|w.r Bepmonal Copmen, Vicima) Lhwsiciad, om several prounds wnl qu.n;:;'riu-l._rd, in
particalar, the comparilaliee of demcle 3000] /f the LW warh Arncle 25 140

Frollgemng el dizmwssal ol ns appoadon 14 Mooz bor 2000 Trossiwesg ke brgagho
en ocrion bafnne the CHuweearer Sieichrsdoof SSopneme Coweth e maincaing thar che
prohibegon m Awcicle SH D af the TG 5 conorary oo Article 33 EC and
mcompatilhe wath Asocle 10 ot the Luropean Cenveanon for the Protection o
Humian Righte and Fowdiruental Froodems signed in Faone a4 o lee [ 930
CTAHE™ L cuncerning Dreeden ol capressiva.

Taling the view ewac the Coore had not vee coded on the guestion of ghe
compankils al 3 il peosizion sech as Argicle 30001 o choe U weigh
Arocle 24 KL che Obeesrer Garizheshol decided rooame the percendinges and o
refer the following questinn 1o she Lo for a pecliomary rohng;

e Avmele L8 OELC o he mterprered oz preclidog natianal legislanon waich,
imreepective of tae trechfuluess of the infnrmarion, prelosts any reterency to che
v bt smevncls o dromze an insolvent escate wheee, i public sanenmernents o

1 Miad
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notces meemeded bee o large aivcle of sersnns, nooce iz geeen of the sala of ponds
wlaeh griginate feann, bue ne lenuges constaee part o, e msaleenr eseares”

Adurissibility

CMrcrpetios sahenmed ooy (raas

Karner subimes chat che veference for a prehnoacy culing e inadroosslle. Tooarg
vicke, e Fact g ing 1ise 1 dhe dispmee o the main peocevcings relare oo o purely
wrermal simeamen beeose the poces there e aee cscahlshecl o doseeg, the eeods
m ez were acguired fellowing a case of moleenre whwch acoereed in jhe
wrritewy o et felemiber Stane and . aragraph 38T of ehe LIS cancerns Fonme
iaf acles irising in Aqmii,

Flshings eof che Corar

It should e e ol thar sevicke 28 B ceenann B onsialer) inapplicabie
simply hecavse ol the fagre af the speodc cose bekwoe the nanoeal coan e
crenhied e single Slennher Stame Gaee T Cases €202 10393 ko L5204 Foae
e Chifers | PIYT)VOR 2325, paragreph b

Thac o ||1-_Lp|-:' s een npae el By che Clouer ene ol fccises weleme the iz
rule w4 ueEHon g rise o direer discrimnacen aaanar goond e irneseenes] faon
vthen felombor Sanes Pvsme e Qeters, ceed ahove. parapraph 44|. [ alse
sirwarions wheee ehe namenal rule applied withomt Sistnetiom to nancnal s
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el products anl weas hes bkgke e consnoone o proennal impedunent oo
ioLra-Coomnnity endy coverad by Article 18 DO fsce, w that etforr, Caze
O 208 ke [1000 | ECR 110863, paragraples 21 awl 220

T ahis vz, it i oot ehviows thae the dotecpretivon of Cemeuniey oy requested
15 moL necessary fur tae nateenal court tee i, i abrace, paragraph 23],
Sucl a ceply i help o oo dvicnmmne wholber o |1mhi|}itim- such s Lhat
proeled T i Aumicle 3017 of che UG & lkely to constiule a poneegisl
i pedimem o wmws-Community e talling withio e seops oF apphicaniem

of Ardcle 28 TG fser also Case C2580S TR -Ifeandiense [200E]] BCIL 151,
perazraph 145

1t hallorwes (rean he Topegoigy censiderarinns tear che reference for 1 prelimivary
mling s slmianille.

Subsiance

{Meiervmtiony seebnaeted do e Coner

Farner, che Awstrian and Swedis® Gosemmenrs and the Commssion submit chat
tHie pratiliian in Pasageaph 301} aof thae D0 s a selling areangenens wi lin the

I Mool
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meaning of shat rerm as described in Joined Cases C 267091 and O 268/ Kook
and Mitwward [1993] ECR, F60%7. The provisivn applics withouoy distinctivn v
domes iz and imported products and s not by navere soch as e impeds the lioces”
aveess e the matket any more than i impeded the azcess of domestic produces. b
thergfore falls cutside the scope of applvation of Artticle 28 BC,

If the Coort should nevenheless find rhar Amicle 3001) of the WG does
consHtute 3 measure having equivalent cffect within the meaning of Amicle 28 EC,
Karnet, supporred by the Austrian and Swedish Goversnents, considers thar it is
justified by the mandatory requicernent of Conswmcr progecrien within the
meaning of the line of case-law itiaced n 'Cassiy de Dhjare {Case THYE Rewe-
Zentrul [1979] ECR 649). The Swedish Governmene alwe refers v 1he pringiple of
fair crading.

Reberming o the wording of Artwcle 7 of Chirective 34450, the Ausrrian
Cropvernmenr seates that Acticle 3001 of the TIWG s aimed at combaming
mislcading advertsing in the inferests of conswmers, compeong undertakings and
the peneral public,

2 Troostwijk maimtaing thar Amcle 30{1} of the L'WY s incompatible with horh

Article 2B EC and Dneeceive 40450, The natonal provision prevents comsumers
From havingg the benefit of acearate informarion and is capable of afecnmyg intra-
Communiry trade. The reference ro the oripin of goods relares o one of their
gualitiss and not o the markeong of thase goods. Swch a reference cannnT
therefure be cewarded as a selling arrangement wirhin the meaning of Keeck arad
Mithoeeerred, cited above.
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According v Treustedik, that rovision resricts the pass:bility of digieminaring,
mulvrntising whicl iz lawtUal inoanher Slember Staes, iz oear thac advemsing an
refEer of sali v as char ar mewe i the main procecdings cannoe be confined #4 the
territery of a single Member State. Varyig the informatem according too L
ideber Staces coocermed e impessibls on the aneemet, socee thar made of
o enicaLiem 1% oo resricted oo gl g,

Reparding the cowparbiling of Accicle 3000 of the TG sy Dircctive 8491540,
Troostwajk subouts cthac that dicectee estabhshes parial harmonsatoen and
allows Member Seates oo cetan and adopt provisions aeed a1 snsucing MOy
UXLCTETY Y LUNSWILICT Proetuciaon, The goal af consumer preinn i aap s by
che: pravsion inoge e s i Spechilis ewbiul assorcions madvercscmentes”.

Lastly, Troostwnyk snbmits rhat che provsion is nis compatible with dreicle [ of
the FCTIR concerning frewdim of e prossion, snce restrictions en that ighe may
b justifeel cnly it the expression ol ke oruth might, gvesr in g Jdemoeranic socicny,
serioely geagrarediae o high-ranking individual ar collecrive cghr.

Foxpeize o e Conli

The Conve noees, a5 a preluninary point, thas che file on the i Forsarded by
the natiomal court shows that Artecle 300 af U PG i hases o che

I - 2iad
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presumption thar condumers prefer tr purchase gnads sold by an insolvency
admimstearnr when a compiny 15 wourd up hecawse they hope w make porchases
at advanrageows prices. Wheee advertising related o the sale of goods from an
insnehvene estate, 1t would be difficulr e koowe whether the sale has grganised by
the insolvency administrator or by a panty who bad aequiced goods brem the
insalvent estate. The national provisien 35 intended oo prevent coonormic operators
from taking undue advinrage of that wendency on the pam of consumers.

Althouph it 15 frue that rhe nationak roles powrerming consemer protection in the
event of sales of goods frome an insolvent estate have ot been barmonised ar
the Comrmuniny level, the Fact remains rhar snme aspecrs relanng o adverosing
fr anch sales may fall within rhe scope of Durective 840450

It should be borne in mind that that dicective is inteoded to set mimmuem cnitkeria
and objeatives on the basis of which it i possible w derermine whirther advertisiog
i musleading. The Divccoee’™s provisions include Article 2024, which define
'mislcading advernsing” and Article 3, which staees which factors are to be taken
mte gccount b deterrming whether advertising s misheading.

Without its being nescssary mo cxamine in detail the degree of harmeonisacion
achicvedd by Drirecrive #3404 54 i is comman ground that Acvcle 7 of that directive
allows the hMember States to retain or adopt prossions aimed ar cosuring more
extensive oonsomer protectien than thae provided for ahe reundct.
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It saesnld e vesabered, Bsssever, than v o maose be exercised @ way
rae is consiseent wich the Gewdamental prainciple of dee Zree movement of goodls, as
eapressed o cwe prehibicion coneiwed i Article 28 BC oo guawitative
COIEGLInTE o Dopeels andd any weasunes bavieg equivalenn offoor brieeger
tdember Srates [aee, to thar effect, Case C-23 Canprivsiae v Praecs |2000]

CCR 1-7a35, mwagraph 351

I w appropriate, fiese ab all, o detecrnme whether & naticnal rale sed za
Arricle 307170 the TR wiic b prabibing ane relerence i e faor ghar the g
i question come fram an insalvenr cerate where, in poblic annasmcemenrs or
nrtices intended for o lge circle of porssns, nooce is green of che sale of ormds
wehticly oTigineoe fromy, hut e Iongser caseitute pact of the dasolene esiaee, Galls
wilain the scope ol apphication ol Article 28 T

Iras serrleel cage-lawe s all meading toles enacred by dember Sras whica ane
capaltle of hindermg, divecrly o mdiceery, acooally or parcomally, intra-
Lommumey trads ere to be reprarded as measures having an etfecr eqmzalent e
suankicative cestristions and thus prooalited by Arecicle 28 EC Tsee, i patticular,
Loage @57 Dassesenio [ 1274 BCE 837, pavagraph 35 Cage C-AX0MHD Copaniy-
wiodi v Dby |20 FOR -edd ) paragiaph 25, and 000 Hedudivn s, oited ahove,
parapraph 233

The Cowt stabed i pacagrapa 16 of Kook ead Mithowend, cibed above, that
:'.:Il;il,_lrlill ]_'lru1':i$||‘:-|‘|5 r('.tlri-;lil'lL'_ I'a[ |_'|:|'-:'||:|_i|‘:jli1:|g 4_‘\::|_‘I_._'|i:|'| g{'"_il'ul.:. ;'II'I'.E'II'IE&I"EHﬁl_:i '-.'n.'hi-:.:.i"n
apply weall relevant wadens cperacmg within the rannnal werviseer and affect o
che same manner, n law and o fact, the markeong of domesaic products and ut
those fromn other Maaber States aee out soch as o binder dicecely or zadirect)y,
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acrually or potentially, rade berween Member Smes withan the meaning of the
hine of vase-law wnitiated by Dacsernaille, cied above.

The Cowen subsequemly found provisions concerming inter 2lia the place and omes
af sale af vertain products and advertising of those produces as well as cerain
marketing methods to be provisiuns governing s¢lling arrangemens within the
meaning of Keck and Witkeuend, cited above {sce worer aha Case C-2%HD2
Hiiwermund and Ofeers [1993] ECR 16787, paragraphs 271 and 22; [omned Cazcs
G014 and C-4020%2 Tanksaion 't Heukske and Boermeans [1994] 1 2199,
paragraphs 12 w 14; and TK Heiredicas, cited above, parageaph 245

The Court notes that Macagraph 3H1) af the VWG s intended g regolare
references which oy I made in adverriscmenes with regard o che commercial
ongin of goads from an insalvenx estare when they oo longer constitute part of
that estate, In those vircomstances, the Coart finds such 2 peovigion does st
relare o the eondinons which those ponds mose satisfy, bot rather governs the
rarkering of those poode. Accordinply, it muer be regarded as concecning s=lhing
arranpements within the meaning of Xeok ard Witkornard, cived above.

Ay is clear froon Keck and Mithaeard, however, such a selling arrangement cannee
escape the prohibiton laid down in Acticle 28 RO oonless it osavisfies the baro
conditions sex oun i paragraph 37 of rhis judgmem,

Ay regards the first of rhose condions, Faagraph 30011 of the UGS applies
withowe disringrion 1o all the nperatocs crncerned whae cacry on theic bosimess o
Austnan rernonry, repardkess of wherher they are Aosieian nanionals e foreignes.

| sika7
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Ag regards tha second condinen, Pacagraph 30010 of rhe 108G, canary 10 the
natismal provisions which moee ose w Joned Cases T-540%5 w0 O-3A575 (2
Agaxnl el TV-Shap 997 FOROT-3545 aad w0 Case C-hIL59R Cioawic!
Faeernegiomied Pradioes [2000 | ECK 1795, does mor Ly desesn a ol prohiboo:
an all fnrms af adverrisiag in a Membe Soate for o product which 35 Besfully sold
there. [comerely produbite Bre rederence, when a lavge gordwer oF penple a-c
trgetedl, e che et ehat gooeds ariginate loman ingalvent eseatn if those goods ae
{rng e comsringide pong of the insaleenr cseare, ongrennds of comswmer prorecrion.
Alrhengh anch s pradulivico is, in pricciple, lilelr o lacit the to] vilbeone of szl
in that dlember Seate i, consecueatdy, also e peduce Gae solome al sales of
gooue Fronn acher Mernber Scee, i nevertaeless dies mop sftece the aearkering ot
preeduets ceiginaring frann ather bembar Seares e than iz affoces che marketing
i prread ocrs from the dember Sraze m questinn. e any cvenr, there s no ovidence
to che file farwarded sa che Court by che nacional cinre oo permit a frding a the
pridnbition lhas had soch o eitect.

lo those circumstances, as e Advocawe Guoeral stated i paragraph #6 of Ty
Opinion, it most be held thay che v comlitions id deawo by Keck aned
Aidreeirad, conal alwoac, sl relerrad oo e pavagraph 37 of thiz jucgmset, are
fully sarisfied in <he v o the main poccedings, Sccodingly, o natioaal
provision such as Farageaph 30017 of the UG s o viugh B the prolilzivion e
Arnicle 28 EC,

Secend, in s negueasary 1o consedes Traosnwi s arpumencs theg Pacagraph 30010 of
the VMG, first, reserices the disseminatwen of advercsing which i laselul e e
Plemer Staces and, secomd, 15 wcengazible wich vhe pricwiple of Teedom of
cogpression o laid doers in Actia e L0 ECHIE.
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Rﬂgﬂr{linﬁ the firse argooenn, i s appruprim. L COETILE iC s wlatieg W the
questian whether Acocle 4% PO poveining the beeedum s provide senviees
arecludes a cesten vy vn adverising suchoas slar laid <envn e Daragrenh 30 of

che 10

Where o vatimal aweasure relaes oo s the free pveruent f eods anl
bracdoas o presvule services, the Coure will in primaph coaming o relation o
cne anly of dose owa Bindaneental Foeddoms ef i appeacs rhar, o e
circunstapses of the case, ome of tham i rogicle secondory o orelacen woahe
ether amd mav e consichred wgeher winh o isee, v ahar cileon Cisee C-275092
Sefrglfev [T | EOA 100 ponpgraph 220 and Case C-3000%9 Ol Saséhin
L Vsrieed |2 ECE T G079, paragraph 410

lev rhe cocmmsiaees af e case inothe mam proeeedings, sl desaeming s of
wdvertising 1s nor e end mnscllon s acsecenckary elemeze in celamnn o the sale ol
thir gl inyuoestion, Consequently thae Troe maee e ol guods aspecr prevals
over the Frecdiem a provide servaoes asoeer. In b fhog oo nevessany e consider
Carageeph 30000 of che L3S in the Light of Armcle 49 L

Repanehing Trowsaiwjle's secend argmenr sl eepand v the companbilite of ehe
legislamoy in eueestion withe froedom of exprossien, 0 sPoold e neealled ghat,
according e serdeed casa-la, Tirwbimeseal mghts faem anomregeal pann el e
peneril prcples of T e eheeceaoes ol which the Cmoee ensoees. Frae thayg
(o nzey e oot draws igspieaton Fom rhe casatitnianal traditnnms common
t the Advmber Scnes and o che guidelines sopalicd By internagion:z] reares
T ~he procecun of s vighes on which ce flember Scares hne calbgoseanel
ar e w e hothey ane siznanencs, The ECHR, las special sigaeficance w thar IS
ber, wer alia, Case £-26078% CRT (0997 FCR 12925, poaaeeeh 11 Case
C2THEN P Dty v Comnseritontare | 2000 LCR 1AL, peigaraph 370 Case
OO0 Rogrorewe Fedees | 200F] ECR 001, paragrapie 25 aml Case C- [ 12040
Selitselleergne 2005 TR B3ESY, pavapmap 71
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Further, acewcling v the Conr™s cose-live, whers mational tegislativn Jalls wirlie
the ficldl wf apoalicarion of Cowmenity law the Ceurt, do o oolersnge foc a
prebudinacy roling, mwst eve che waticnal cown 2l ths gnidanee az
mterprecaten pevessare o vnable it assess the compatilolice of caar legislatios
with e fumdaneal vights whese obsesvance the Court cosures [see, e dhal
erfout, Case C-299%5 Kooz 1997 BCE 12529, pacagrapia 130,

W hilse Une pringsple of frezdrm nfespressinn = cepressly cecogmised by Arnede N
FOHE and comsoicozes nne of che fundumental pillacs ul a demsiaiic sy, ar
meverzheless toilows from the wordinge of Article 121 char frazdam of expression
t5 albsw subjoct to corain lmiions jusiled P abecoves in che public interest,
o [ur ax those depaganioms aeg in acenrdance with the lave, maorivated By ane o
more of tha legitimate mms oeder chae provision aed necessare B a demacrane
qocicry, thar s e say gustsfier by o2 poessing seeial oeed and, in pavticular,
Seaposrionare o che legitimate aise pursaed jeee, ra fhar rfrecr, Case C-5afivs
Fonniticeprrets | P97 BOCE 1-3689, pavagroph 26, Case O-60000 Corpenter fROOE
ECR [-627%, pavageaph 42 snd Solwiridberger, cited above, paragrapl 74).

Wiz commneny grewnd (har rhe dieerenen enjnyed oy the nanional aochoriics
determining rhe halance o he swuck beoween Feedvm of expression aol the
ahnsrrncnrinerd objocuves varies for each o the poals justilyine cesmivrioos on
that freediom al depends oo e nature of e wtivtics §oesoon. ®hen the
exercise ol Ui reelon dues ool cutebom: g a csonssiou of public stecest wul,
un aledition, mrises iz a ovmerest i whoch ehe Member Srates bave 4 cectaim acoraan
ol el votionn, reviesw is ldesd @y an exomnation el the reasenablongss and
propostionaliy of U atecterzmoe, This holds wod T the commercial uss of
freedom of expression, particulaly i ficd s complex and flucrating as
alvertising jeeee oo thay oPwr, Case GAANN RTL Tolewision |2003] LCR
1-1248%, paragraph 7 jadpienes of the ECLIR of 20 Moveruber 1VED, Marir

oanEn
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iptars Vering Chmdid ! aned Klaver Beerowion:, Repaciz ol Judgraeets el Decising
series A Mk 1A%, parcgraph 33 gl ol Z8 une 2000, V6T Marein genen
Trevfitepleen v Swiczefaned, Repners of [udgmeans and Decsemns 2H1L-5),
paragraphs a9 o 70

b this rase 0 appueass, having segerd e che cwcumstances of Fact and of Ly
characrerming the siesnion which gave rise o che case o the mam proocedngs
and the discretion -.|1Jn}-.d b e Serlor S, thar a vestrictiom an mdverising
as pworeled o in Aetichy 30 0f the LPE'G i peasemable and prapaenonace m che
hght nf the .u:gmlmm poals pursued by thar presisim, aanely consuner
prareciaen amd rair eachng.

e lighe af all the forepanyg comsaderaroens, che gquestion ceferred to che Coue
mmsr e anasered as follines: Amicle 28 EC does not preclude nitional Jegislation,
wrivich. irrespecteae of te wddodness of s infoomagion, peaidsin ey wefergme
e the Taer alwe prods come oo an inanlvenr cemae where in public
announcernents o aeoteces mendel for a large ciecle of persens, nutive is given
af the sale of aoods which orignate Trean, fwn g oggee cpmstingne pong el ihg
masolvent cstake,

Crssls

he coses menreed by che Avsoriin and Seeedish Govecnocmts and By 1he
Cumeission, whech have subittel 'ill“-l.'l'-'ill.il-:lll e the Comnry doe ot ggewyer-
ahle, S s mocecalivgs s, fon the parrics o the man proceedings, & srep
the primvedings penddeag before che naoonal court, che dezisen an costs & a
satrer for vhat cou,
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L1 hiose procnds,

THE COURT (Filth Chamber|

i rswer tr e quesrions eoleered it by the Okece Cerichsshob by arder nf
29 Jarmarey 2002, hereby tnles:

Article 28 KO diws not preclude natiaas | legislwtion which., icrespective of the
truthiulness of the inlommation. probibis any velerence to the face that grods
come fron an insthent ostale, where, in public annowneements or notices
inicnded for 4 larper ciccle of parsons, notice is given of the sale al gowds which
oryginace fom, Ll mo longer conscirnge parl o, the insolvent estate.

Timme o [Liman vz Balir

Delivearzl in vpen coure e Toscmbaeonz on 25 March 2004,

B Graw . Skonris

Repizinag [esidern
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w Eoawconraia gy — T rotation e it do service -
TnkEsEl ly scrwige — Equivalenes dcs cmplois — Dro a la lihons 4o cssimn -
Thawnr il ol hipsdr — holeitlicn — Dhnl L& cidendu —
Tospealsabilng exhizoageacinle o

Dans |'altaite T-6503,

Herbert Meister, foncmonnzing de COoe de Uharmamizohoa doog leomgrehc
pldewenr Cargqees, dessns ol wodalos), demeorand & Moslinel (Espapne),
représcadd prr b G Yaodderzandon, avozat,

PACHC TeqEroe,

winl e

Ofce de Pharmunisalion duos e noweehd intdricus (mdargues, dessias el
mudeles) (OHBLY représents par M O Woelbroeck, sp gqualug dapgel,

partic 3&enderssse,

ayad pout olgel, Jd'ung pail, ene dowands dinondabion s Ja décesion de
F'ONKI PERS-ATFECE-02-30, oy 22 awiil WYY, porlasd aorminthon <o
resspuirang, dams Pianées du servicn, aves son eonphong soanog conseillee jnaclgme
s ol 1 vicgeprdsidence cluarmge des alfres poadgues, <6l e g, wng
denands de dammngees el ianéndts,

"langn: L pdilus e dangan
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LE TIRIBYNAL DF. PREMIERE [MSTANCL
GES COMMAUM ATITES EUROIEENNES (nmsifme chemEre,

corpist dg MM, T Asicn peésudet, bl Jaegor s " E. Cromos, juges,

reier  b™ T2 Clmstenssn, edminisbaieor,
v L peaedilre derite 203 Lo swile de Maodience g 25 juin 2004,

1cwd e prdsenl

Arri

Casdes joridiguse

L'Cwe e I'bunmooisaticn dang e grache doféceur (uogues, d=ssinz ct
modéles) (AWM ¢st g opzamsn: de o Comimonats GUICPECING jaliRtng
d'wie persacalild jucidioue pogre, dgi par 1o ire X1 Ao replemst (GF
n®aiid B Conscil, du 20 décembrc 993, sur koammyle conmanautatre
Ok 1eed DL, e L tad cue neewTife.

Lo cverli e UVenicls 102, poszgiphe |, dicéclement 1° 40004, |e eratt das
fictioinadney dos Conmmeuldés euaopéennes. b récime applicable anx ainess
agetd Jaw Carmmietaliés europdenies ol ez rdglomaniations O e xdeanon d cos
disprzations, jaréees Jun seeumun accord mac les instivnang deg Coanmsmenes
cueOE ek, & apphigaent an persanmel G2 UOFR] Llncde 112, panagmaphe 2,
ol gfenae Ldglement prévoit gue 1os powvaig Divales 3 chigue nsttion par e
shil dvs looctionnaites des Commuuznlés europiennes o0 par lo régime
apphaabizs sz audeed agas dws Coounantds eurnpéooack snat exerpds par
OV & 6 d U sl peasononl.
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Arx lermaes de Pabele ID Ceoedplernan o 4054
e 1. L divoclion de PPOHIME] ca asmegs pan o smesidene
2, A vet effel, le présdenl a notamment e cohpabie hecs me r imies Si-sns ;

o] il prend toutes meswes wtdes, puoeeent adeplion drumstuctions
glministraaves anemnes ek opublivenun dv coowouncatons. e ovue
d'assurer I Lancticaweanent de '[GEAL]

eho o aF cxeiee, & Péaed Jda personnel, ks pouvairs peévos 8 Uarticle 112,
pranagraphe 3,

[

3 L oicmident 51 azsisnd dun oo de plusiewns vice-pésidents.

[...Fn»

Lipwept dhe aclicls 5, pavagrapthe |, denxiemc alinga, oo stans des dorpeannanes
des Communaatds eugopéanoes, s sa réduenon applicable £ 10 peésonre cspéee
(ct-aprés |z wsczlul w). les ewgalois e Ta cdcgntie & coresgandent & o ges
lomctions de dircclics, de conecption od o 'Sk, nEcassaint des comwnissaness e
mveatl aniversitaire anone expdteace peafessianelhe d on mivewo gquivialam .
Les cmwnes 1¥cs @0 les cani i os corespumlant i cuele SilgEune St Lecnig &
["aenesa § o sk,

Eia wectn de articie ), poogrupls L, du staid, Fivtenl? oweesies du pauvorr de
noTERALLON (C-HPes 1 ALFN o} arlocla, par vole de nominalion ouwde mpkaiica,
danns 1= seul mbécfc du service of sans congwlération d0 nationalité, cleagque
Ionctiommare 4 v emiplad de 82 cpdépgatic o de son cadee canespoadal 4 son

prade.

Les artieles 86 & EY du slooue, conatiteam Lo olee Wi Ae colus-ci, mgcileent ie
e discphoaiie applicabde aog ooctionnanes, En o wand Je 'angle 87 dae
el Tindiesse Soil €ire entessda préalabiewent & e décision Qo HATPM
pronoaginl une sinction discaplinwre.
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Lue peudrind 4l erird au service de ['"OHME le 17 novembee 1995, 12 41t nommé
fenetionoaine de grade A 5 Te U janries 1997, Promw an prade & 4 aver £ffct an
L jaonvice 2000, |2 requérant esl azwellemert foetinmnatre de prads A 4.

Ao rnoment des faits avanr dogued Tiew 3 Ia préaonie aftaice, e wegqudiant S clat
de sorves de T divisioo o Aoowfihoae e Je POIIAL sones aumocile du vaig-
padsident chiarnd des alfiires puridioquas.

A 12 lin de Tannde 20660, en vie Ldvalner |g fominnmemeann de 1FOHRI & 1 isane
de ses cig puenticies dnndes ale dmsGonnensn:, deos agpois oonl ¢
surfnamley  par sglwicie Pug exleerns, 1dali=f pae e willios  daudic
Dwloitie & Tumehe, Tautce mneane, odielise pan ozsie J8 gestian de Ta quitlidé
fei-apeds Yo LRG0k o0 L'évaloubog eslzame o0l ooz, swe fa gqualis Je
I'erpanwition, Tedéquation dos mewcdurss ol des cessourees, Teflicacité du
fonctiannemicnt ainsi que o salisfaconn des uzagers de I'OFRL L'2valeatio
inreme wisail agzenliziemen] « Vactivite a acin rle V[OTMI el |.. ] Pensemblzs
de Tactiviig de FIORRT [ .30 26 coandies. et s .

Le zupport final do cubinet d'audit Debose & Towrne, jomalé « Fralogrion des
processis et dz Iargansation de COHEMI 0, 2 &6 S8goed =n septermbne 2001
(ei-apaés Le « rappoat Delodiee & Toucle o). B subisanee, oe RO recowme e
la erfalion d'une sieaowa e natuge plus anemoclate, davs le cadre de leqoelle
plizieucs. afpadonenls seraenl placss o [ snpecnginn diveete du peézidan de
TONML Thng selle opligue, leu@peaod @nvigage, natimment, 1 cicagnn J'un
dépuwitsanent « Lxploimiion » convcank tous ey sereges dnvctiengng woplignes
dans la procédors d'examen ot do demande des mangques, exoeocs pae Jes diviginns
o Examan o, o OQnposilion e ot o« Aowalation », ginsi que la cedaten o
UEpantaprent « Sottie de Taxploiation o ippliquant tors les serviece oeltatifs aux
awtegges o e soak pes diegeleom ob impligues dong lexanen de la measee.

Le § cotabre 2000, UG o prdsendé an preswicr cappanl, dokitnlé « Faaluation
inteme de UTOHBAY - Promder rapport d2 synllese s, eapussnl les égaltars
ineznncdiazies bols qutile résoltaient de |'cvaluslion de cag serewes de PCHMT
foi-apidn le o promize rapoord 13k o) Sclon oz ceppord, "OIIMI devcedl Ghe
restiuctnd an proptdant & des cegsoupooants foneeonocls zur 2 baze de quelgues
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prancks enngs, neramment 1ad nennisatoon el b bogastigque ams qeue L prosscd i
dzorersirenenl, A upposition el deanulalica. Le rapporel recoscemde, des Does,
£m Ll gque precmErs axsare, lgoerddaon Qoo dipaienszot v Adoziseadaon <
Lopesticque cles macg ues, dessins el ooddlg o«

[a M1 acrgiar 000, [8 vppor Thelarea & Tolcdie 3 erd pocseald an eomsail
" adhmnmatianioal de |"OTE1

Par note du 15 aowsmbre 2001, wudresside oo présuden g PO, aing quta
[usicors autres fonchannaires dingennts g2 POHML donl le vwe-pradend
charpé des aftaices jundiques, |2 cequétant 3 =xposd see obserrabions CTUIq s s
sinpetl de ces dewk rappotts.

Pal <déeiston ADK-01-60. da 21 déccrabre 2001, adepiée en vertu de [furbihe
11D, poragenpie I el parageaphs 2, sous a), devéglement o® 40094, e présjdcut de
P'OHME oodeghited un rdépaueement s Adewnsbedinn des macgues, dessing el
rdeles oy depeardant ducelgment e Ing.peime ot céemiszane au sein de la méme
structuce orgiatsimwonsily s difFeoas scvikds admimsbidives glatives aux
imacques, dessis ol mesdtles gl ane sl pas Heademem TS aks activilds
privcypabes A exouen. dropposiion oo de pocédures Suoeesns e Selun ceus
dfctsion, la responsalalud de ce dépintmnent est o confies 4 owe dinecrsw de
dEpaticinenl.

An débal du mkis e [Evrer 2002, "UGE 2 endo w secomwd capport ko e
a Brapod iwlcemediviae 2000 — Dovizsicn Avnulnion @ portll oodguenaeal suc
coire demides divison (Li-aprés e oasecond appon VGG ok Blans celus-ol,
FUGH propass desnming Ta possihiliig de remoapee aw scin d'une soul
dépancgment Jes divigsions s« Annulation s, o Reomen » el s Opposidion o, adn
A'assurer I cabdence doeg ddeigions sgadibes par bes divisians ap=rariannelles do
["HAMIL

[ar node duw LS Bivraer 2000, acdresses an podeident o SOHM0ange gu'd plosious
foncticineines dingeands d PO, dest bz wice-présiden chorpe des olfaeres
juridiques, le coquéran? 5 cxpasc sos abservations crligquee au sujet de oz denuer
EAPOOIL.
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e Lo 18 o1 1 Ebvrier 2002, an canns de by prdsentarion du seccnd woppu TG
cntnitd Se divecticon e OHMI le pdsident de O, Be vce-présukent shaopes
ks afliiees juridiguce ol e directewr g ["UG0 ant rejole los criliques dmmlEey
pisr b poquénent dans sa vace du 15 fovier 2002,

v L2 2% réwrier 2002, le vice-padsidend chagé des affaigs junidicoes, apés avioa
diszutd du cortenn de ladiee mpbe aves Teeguéidl, g dewsmde, amse qu'il 1
incCigued  lui-méEme dins we oute e olinisuce Jo 19 sl 2002, de
oSG o Docree o le contezo w e celle-ch, Cetle J=nzoe a éLE fonnulie 3
v ks d'aoe séonzoo teoue g 31 maes 2002 solee s vice-gresident
chingd dese altwires jusidiques ar e degoaant. 1 o8 cansoinl quz ls Tecudrant a .
rofusg d'cotmeprendie L2 démazche snllicitbe,

Lo 32 aveil 2002, e présudent de T'OTIML aprés 1 e wverli vecsaiemend |z
Mqeranl au sons dwis réenion enue avee e vice-president chagpd des alluies
juridigues ¢l Je dirscleur des Tessooess huueines, s nodifics an reqoéront la
décizicn PERS-AFFECF-02-30. Cots décisinn (ei-epiés o dbeision atuwg eée )
ae [ eoine sui?

o Lo prdsiden e IOHMI)

Cu &rand au [réglement o $U849] st e pacticolice son amcle 11%. puaprrapls 2,
EOLIS &,

B Sanl o siancl el sn particuliae son adich 7,

Coaidedrand Goe Ty divasaow " Anoulation”, ov voode T ostbegiow acthuele, doil Soe

pentfoeée ef dol sulaples ses vapaciids Jooaesten de rmendoe & caler o camline .
cauissinl dwltsires pendiannss |

Coostdérant quz 1e sbyle de resieon 0 e coecxorieent [ido msgudrant] ne soor pis

accepeahlas ot ne soanl pes corfonaes an nivea el auseele ssquis peur Lz poste de

sl e serejee e Jaolivigion “Sslanan’ ;

Cotsideel gue b vwe-présidence chinges des alloies oradigues doit genfnrer
sy cipaclas deovonsedl dins T donzine dw diol des mngues ;
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Conssidaranl o @st dans Mg ed] do gerdes de teanskoasr |le requéront| au posts
de zanzailler ucidiuve dépenciml dnesiengas do viea-presiion: charpe dos
affwires puradiques -

a EécLds ca sl sulr

I [Le czeuérant] est neannng, gved gom conplon, dang Pmeéicl din seevize, commic
comseller jumieque & [0 wee-prosilone: chapér des alfaace mechqees L
dépondra directemanl Ao vacg-presalin chage des pilmiegg idiques 1.os Lichcs
[poear lesquellzs ) ewercera see [omchoss de oconsmiller peodigue I saronl
alirubseecs pac le vaco-président chorge des afluires jurdiguys

T Lo pésanie déaiscn peendra cffe le L min 2002 @

A terps de Maeness de 12 décision allaqués, o cgedrud & os1 chnrps de
téchee de congeption ef £760ds elalives & dlfdienlze qoesions corcernant le
Tenctaonmenmenl ch sysniate ¢ 13 b que Som B EILaE S -

Por courrier clecironigme @ 23 avnil 3002, Ig pedsulent d2 POHMI a mlpod
Censamble ov peesonnel de PORMIE de 1o décegon allagquoe daas |2 teimics
S KONES ©

n Le 22 avrdd 202, Lo présdent de POHME a déode de colzver [Je ceoudeing] de
s [ometiang de ehef de senviee de la division “Aaunlateon” of de le cgalseler aux
foctigng d: congellae juieliqu2 dépendait doectemend de I vee-prezidenss
|;.||i||.'|_ll-e:i¢ 4,!-33 :".|'I!_;'||r¢$ ilu |.|!|I:|.'|I.IE$ o}

Le 1" anzi 2002 T chbiigiont gt e a g effa

Bar gonmae clechompe cu 15 mae 20K, adresse au eize-présadent chacys des
Wlzies usidigues, e oreqodranl o ool plegigers @nmgques congzrnan les
projgs ksl A Ewus aw conrs de lao2emion do comitd de direetion des 18 el
M JEvoicr HHRL, amsi gue Joats deo ozos enfrevaics ullénzurss ovee Jedil vick-
[rE5dznL
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Par courtier dleetronngue dn méme jour, 2 vice-pudaudenl chaigé des atfaies
naichicoes 3 péapn d Coy reTrarques.

Le 16 juuler 2002, B2 requérant a, aoafocgriert i Forticle O, pacagraphe 2, do
stator, introdmi anpeds de DATPE une réclumation cantee la dEowsion attaquads.

Le 26 qmller 2002, par note d'infoaaiinn n® §532, 1o peésident de P'OHMI 2
unnones gue le conutd dz cizeclion avai déeals, au cows Je g3 panase du
22 puallet 20032, 12 seigsion des Eeies des Jvigions « Exaneeo =, « Oppositian » et
¢ Annulation » en riches déciswonoelles substenue les celibves aux marguss,
d'una paie, eren 1Al o soulier, oSl parl, les poemeEres glanc ceproopéss su
sl (M pweeesn depurtement. le départeiment & Margues o, of 1o secondcs diznt
rrans(E1des au deépengment « Adminictation des mangques, dessing et medles s

Le 240 novemlue 200Z, Te pedsilent de PO & ogjete demaaiére explicaie L
recTangpd o clu regudeann, gu <o sceuss Eeeplion e mEeme joar.

Pac Jecesion ALKM-UZ-42 . du 1% déccanhre 2002, adapdée =0 vmto de ' articls
11%, parapzaphe i ¢ patagraphe 2, so0z &), du edglorend n® dnid, e prdgideng de
POEINMD a dnstelnd wne dépariemend o hMarques o dépendant dircetorment da o
memec. Aux lmes de cotie Jécizian, 6 depamteanent o fangues ooost dicigg par un
direeicur,

Par décision ADM-02-47, do 22 décembre 2002, adnptéc s le méme fndemest
que 1 puéctdente Adziginn, lo pegkdect de FOHMD o Rseyrimé Tes taches
eedewiend o depaioent o bésngques e Aok lecoes de o tiche 4, sous ), e e
dlgisiom, Te épmiement o Macgues » ost compelen, pour lewles Des Giches
decimnonmelles cxercess usgu'alors par fe divesions o Bramien w, o Opposition »
el o A baticns .
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Procedare of comclugiomns des parties

Par iequéls déposée zo gefle du Tribupal e 28 féwrier 1003, le requérant a
introduil le présent rezours.

Sitr et oo guge rappaei, l2 Tribonel {raizieme chambes) a d2cidé d ouvmr
Iz procédury orule el, dans & cadee des meesuczs Lorgarasatinn de B srocidue, a
v les patlies ) epoendne & des queshiors donted. Leg padies oal rlédf@ie & eck
demandes dans les delas gapactis.

Les parties ool ¢ ewlendies o beors pladoirices e an lag iéponses aue
quastions orales postvs par ¢ Trbuaal Tms de Pauidbcaee poidegee du 23 jain
203,

It reguérann coneli § oo qu'il plasse 2o Ttibemal :

anotler t déeaion allaquée |

péparer o pudjudice maral suln ;

I costituer das 'intégalicd de ses drocts 3 son ancien pasty Je chel e sgregey
e T divigign 1 Annulatioo » dans sa simiclwre wotale ;

condarmies Ta pintic défepdoesse a sopparter I'snsemble des dépens.

Ly pardtiv O fendeceese cooclur & g2 qu'it placse an Tiibuoal .
— rcjeeer le mecours ;

- slater commne de deoil sur les dépens
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Eur I dewnnde forndant 3 co gue Fe regquérant seit edingéged & son poste
Alérivar

I Arvguntesdy oy povtie:

Le peguiénant extime que analarion e [ décision araqude deveait eongdiiie & s
teiflevtalion L son poste de chif de divizion « Annuiaion «, dés lag g Ee ool
lenant 4 la rdcessitd d renfarcer les cazacités de westion de cevle division nfest
paz omdé. Dis wne welies hypothésn, la Jdénisical e transfort devrain 39e
enngidelce comme nulic =1 aon aveqe: ¢, pac conséuuest, le equémnl devaait
ealrgweer s ancienne Affeetanien Jves empled qu'il ewergait,

Selon le requénnt, su demande ac crnsAomelai pos une imonclion advessée 4 b
partie déleudevezze, mais wne doppands o sanl § lice précizer 'z conséquerses dz
lanoalation de 1o ddeizion megquée. A& cet fgard, o oreqedrant prévias oqu
Nimpessikilid de o efnlége ana vne influcnze ser bz montaed de 1 edengin
qu'il réelarme.

La panie deéterderessa carelyt A | fresvevabil ié gz 12 demande du requérane.

2. Apprcsintion i Friinal

Selon une jorisprudence conslaode, il ntincombe paz au Tribeeal, dams le eare
diun recouns ingduit au fhie de Caedicle 20 du stacue, de Gire des Jécdaations g
prinedpe ml ileesuer des injonctiona ams instilotisng comnosarkainzs, Le s
cechénid, en g Jannulation d un acee, IMinsdoitian coneernde e e, en verl
tle aclicle 233 CI5, de peandre les pussores gue compurie 'esfootion de Mot
wvury, Totsmment, otdnbaanes du Tribuoal du 25 mers 2003, T Tommission,
T-233003, RegceRT o 1.A-29, T1-523. paind A0 ; anét du Tribueal da 2 mars 2004,
D Marcio'Commiesion, 1-1003, RecFP g [1-1 67, poied 617,

Lin consignznae, 1a fdematds du réyadnt visant ies gu'al soil rdinléges duns s
Faneliang anrénmmes 3 la décision ataguae daic 2o 1zjelde ennnma irrzos valle.
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Sov In deommimde en annilation

A [appu le g8 cemasde 20 anilauon, le regeeran mvague eing mayens. L
PESNGEY  NOYeh  cRt e d'one  moleanon ok feanbe,  insubfisamie el
contrndicieig ». Le deuxitne mover eel Hreodane wnlanon dioprinezpe de
propacidanialitg & it 4 la blzerié d'expression, Le hnisdne moyen ecl Lire
d'wne wiglation des dencts dz la défense, nolamoaent Goodioit d°re entendn. Le
gralréme yen w3t liré d'une violation dw princyme ¢ bocnte adroindsreation. 1e
einquiérac moyzn el iné & up viglaoon do princpe de solliclole

L. S Je prendier wepon, fed o eae defealand o« oo, snfiaae et
s eekichae

_.-[.'g.'r.lm?lrr.'? oS l|'.:-."|'.I'I'I|:'$

Le ceguédiaa: allégue que L désison altsiné o5l mobivde de mamiens &+ gnotee,
msullisnens: ¢ conmadickore v Bien gue T rlécameon adaqueés st foodés sir
bl du sorvice, 2lle devral en céalie 2aoakyser conuue one sacho
dusciplimasine Sdguigts deit le vértable moll appacait £oas le conswdéraal celim!
il aslyle o pestion el au compansment « ducegudeant. Ees auires mobl
v ngues sexviraient 4 « jlalnller w la déeizion alaguee.

En pecaicr Liew, le sequisiet seleve que, en vertn de aticle 7 du slat,
ornaabicat su ke wactateen d'un foneliseaies do fle elfectody idans Fakerst di
servidy 2r §aa Je vespert de 1 Squialenee dag enplois. Selon le 1eandant, aucane
d gy condiligns n7a 618 rospestie en Pespéze.

8 ariesnd, Valoed, de Pintérét du servecs, le (equéient zatme, Ui part, que la
restiucturatign Ji PO 2 eal fourte de Gupon o coniimes & celoe-en g, 47antre
(UL, que Cetle resiieciiaion o chtiaing e diison qui esl clle-meme contrin e
andil inérdn & oot daand, Iz iequérant soulkgne qui b sesieectueanen de 1'OBRAT
A t omal preparée of smvie d'zltets népelils er uéjndwiables aw bon
oozl dz zelui-vi Ly jequirant veléwe d'aliews que ses eoihoues
puckans sl vestvctaation e POHMD ant 8¢ Ramubées pac d'autnes
et onoaies o par les aeprdsontants e personnel, P ol lenes, le requécant
souligzrie o'l nesl pas opposd i toe e gspies de réfonme, Cegaendiane, il considare
que be il effzenet pai Le cabinzt d'audis Thelotle & Foucles o par L0 e
insudlisisn el peo adapeé a évalwoon fiure Ju [POHRL
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Tonl en rocomeezan qee des iecidents peovent donner lies, dans codames
cironslances, & L edafzctanon dion fanelionnmie, e o@qodaal estin ge, e
I"espéee, la décision de [e eéaflecier n'est o dcoung asers jnsliliee por ue
sicwaion conflicipelle prave suscepdible de metire en pénl le bon tanebisnemszni
di gecvice, Selea be recodrant, plos que ses ohjootions, d'alloucs fondéss, co
gra il Ialeamde mtransegemtte do oresidend de FOCR, leque] noadimettrait pis s
venttieduwesinn el waudradt mcner i tennz sno usjet malend les ésanies o Les mises
= aarde, qui seraid 13 cause de Rnsions.

Sagissant, ensuitg, de Cequivalencs dog waiplads, e ecodoan estizg que ealla-ci
ne fe fiwile pes 4 oor gueston ok prace. mins owmpligoe gqutil oexisle b
coreélalion etcotke entm: les tehes que sond condizes 4 wn booctionngize ol le grads
qui ki =it atrcioud. O, looraquéran serait désarmais chaegsd JJe tAchos sans
sIEfinition précize qui rivelaat, g éabts, T0E dincnnion de ges wepancaltililds et
e pwivation des movens o eciniigoes s panfessemngds danc il dispasait. fe
10 o e e Dneran J'aallons pas doee apompeaous 3 FOHML
Drins s osmnduiiones, al o secial pis possible de vinfier 20 s ooovelles Toncions
cin azqueranl vonssperrdenl 4 sun peade.

En denxigre lisw, 12 yeqedeant FLig valal) ais phesieus Oes malils de B Séeision
allagpede S0l cuergs el weoleze:Lls

Srapessinal, dabowl, du omotil cetenn pac [ decizion attagude selor Bqe=] T
clivisinn « Amnolanon & Jofl & renloncds e ses capacitds d angoisalwon doivent
Elrs ackaprdes aofin de paosoi faue faee o gomboe crowssent S utfarcs pendinles,
I reyuefeant calinbe: quuiil vl ineoladves, des oy qu'ila i-reee 2o allecsd i
Al ek,

Srugrissrt, snswile, du modd eladil 4 laoodessite <Je cealoreer 1 capaciic Jp
wonsedl gl vice-puésickence el gde des aiTaires pndigoee o e e g
cotucattaig, b rogudrand calitne quunc el owstdcatwn celive e B
reatruehuabion de 'O1RT, laguelle oo elle-m@ne coitaie 1 1'intédt do seodee.
Lar zelleurs, eelle considézation shgsnmudezait Jo fait qee @ resbuctoration de
I'O0AT a depouills Lo vice-prieideoncs Je To plupat 2 55 fnegnons,
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i otresrsiconme o, b eegquézace considers qu'il a, en edalicd, du sanciannd pout
averiz formulé vertement des ciatigues & 'épiend ds personnes sy penicipd 2
Tz reflemon soc la séorpiemsacnon de (PO Lo wsoudeaut ssiene geg, Jang un el
cas, '0HMI ourail So engaeer o procédure de lGersmment sper insig s
(mofessionnzlle, RupeeBe onge que D atéressd puisse s défendvs dans 18 Cadne Je
ka pancédure disciplinadre,

Solna 1o requérant, calte motivalion ressors J'abord Je ly coccunst g egnmg pin
la  décisior attaquéc  aclnn laquells =0 ostyle e uesliconas gl 30
s CONMICHEEMENE » So1Ricn] inaeceplabies el ne corrspondizenl s o pivegne @
au slyhe regms por 1 incon de ched de sevice de o deecson o Ao ulanon @,
e ceroet d ndlews eetle explicetion qu Lo eora €& founue Zoe e prdsidean e
1M an cgurs de B dunin raaee avee (i le jowr de Cadoption de La décisis
abiacuede, Selon Ywoperods, meg welle nslivaton montszenic clairenizd gue £ sl
son compogierert oo e gst repeoche, ce g oa deaic & on el que dait See
apprebende dons be cadie s progddene chsciplingere. Le equéiant calinue
quion moll de cell meure constioe utg AECRES00N QELYE qui aTcil pas
cxpliguée, SI00f £ 1EMUIcs SENdRnx.

Lnsute, Je reguéront il observer que e note dwilormanen conmswniques par
courmier £leciconeque <o 23 avnl 2002 au suge de T dégigicn atagede indigae que
I peésidond de P'OHML '3 e relove o de =os fonctions,

Eafin. le peguétant comsicline que ispeet disciplinaie de la déase: allaguds
tessnr! dyralermang de By deseription does tielves = coageuller jurchgue Ggomnt ¢n
iz i T dlieizien arpepeée, oclle-ei n'axosinl pas les thcles spéciligres o
[ el el condides matis se Bongang L mentionnen, e lemoes Svasuds, Ses Liches de
sureplian 43 Jende, e qud sl e onise @ T Searl e daal o Taic Poby .

L2 noyuerant snusides quiene elle poleamnn ext ansuffisaale o cnonde, dés los
cu ik e s mang g 3 oses obhgatons professionnelles @3 qutil ne s'est jamais v
repocher wne guecoseoe rsul sy oo olfessones e,

Lo paclic diteorderesze esteme que b deceson itigoée, d moe puae, 80n prge dons
Fiéiét du serace et dans Le respect de Piqouei lenee des mplaid e, 0 e par,
cab aultsLmeng naotvEe &4 oot Gpard.
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= Paitant, Ly pintie délenele esze conclut aucjor dh g gander moyten

il ]

Aepréziation dw Tribtaer

Par le piégant naoven, Jo requéranl allépue, e subatanse, que T dlvizion allagombe,
Buwrs gque le réalfectant fonneloment daes IPintd G service, constilez, en néalite,
nne soncteon desciplinaive infligle el agon s ebsureamons cnbiquas quiil e
formuuiéas an sijet de fa cgsinivlurslion do POUML La maavetion de la déeizion
altagques seaait, ddg [oag, erromdy, insuftsunts o1 meokévance.

L=g argundads seulevés par le requérant dane Lo cndre do pefacet moeven visiol &
eriellre #n couez, sclem L cos, soit le hion fondd dye la écision atlagude soil =a
morvution, 11 convicnt de fes cxemingg e meitne distoede dés loms que o
premiar aspect conceaty [ Mgaldd uw ford de la décision altaquée, ‘end:s que le
Fzeynel coneeoe L vwolition des {ormes substantiel los (vri, en ee meng, acd! Qe la
Cowr du 2 avnl 1292, Comnission'Sytraval ot Baick™ Tepueee, C-30795 3, Beg,
p -171Y, point 67).

sor bz bivs-fandé de la Qiuision a0pgude

[l cat cormstant gy, vweand 'adeplion de la décision atequde, Js requdrart excrgait
Tes fonchigns de clwel de swvece o la Sivision s Anlatioes + o PO, S
dermigr dlat placd sous Uackind directe e vieesprésulenl chingé Jues s
juniciques, lequel excice ses fonctivng sous o i du présiden: de 1OHM L.

I} appsat T yue, dus teroaes dw dusposii 0 de Je décsion artrguées, s neudeang @dot
awnng walums 'ieleodt du sercow ol wavec son emplod e ocurume conseller
Jmidigquy supeds de le viee-prasidenes chargée des allaires jemdiyues, 11 nessort Qu
devxiemy visi do ladite décizion que come nomina v wsl Fondes sue Panicle 7 du
stalul. Lo conior considéiant de To décision allknues oedwies, en ol gqus le
président de PO eomsicles gl el adins Moldrél du oservme @ de
G WA e s 1 etz am oo prosle s conseabler pucidiqus.

Then reesoat yue lo dicision wieeguce se méseme, of ooly n'=si pas conleste,
coinme une déesion de e réatfoetation s 0 equét das e secoves e gqos
colni danz lecuel U était intialernent affoels,
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Lelon la junsprucence, 57 est vrai que | adotirisaeateon a Lot inedié1 4 afecter des
fonclioenaizes en considéiation de lews aptindes ol dz Tows peéRences
persarnelles, 1| ne saoraet éie ook ponu awcant ax Iwscennnaics le rlrei
d'exercer a1 de canserver des EDncticaes speedigees (oo él di Teiimsal di 6 s
2007, CampolifCanmmizsion, T-LO0O0, BecPP g [ AT of 112347, pun 710, Ty
lors, mdmie ai le stows, o patticclior gap article 7, e grivait pas axplivicines Tz
prossdelitd dy wedaifecs 5 oun [ometioonming, il eesel J'one jurispoudence
comslane que Bed instimlicae despusent J'on larze ponved: J'apprécataon dans
T'wrgariisation de leurs serves o lunction des migsions o luc sont confices el
davs Fafectation, e ovee de celles-or, Gu personne] gqw se banvs & leuc
dispositivn, & L coodion, cependant. dune peir. goe oot affeclation se fesse
dins Forbéedn d secvice el dlaane par, go'ells respecee éguivalonce des
wnplns Gteéls d= la Cour So 23 mags 1984, Heco Comnussion, LWET, Rec.
. 1641, ponl &, el du 7 omaes 1990, Hecg/Dommssion, (-1 16588 oL C-[49/73,
Fec. p. 150 poinl 11 ; andes dn Trnhunal da 22 janvier 9%, Cnsomcnslad
cammissean, U-985938, RecPFF op -a-2 ] el 1A%, poial e or e 206 novemiie
2000, CwikiCamniissinn, T 1G3AY, RecB po T-A-2390 00 T 1127, podan 200,

Fr aspecy, afin de daieirmmer s, comene e sounzng de neguiian, T odesision
amadde eoeslinng, wnorEalid, ome mmesuce geplinge e ddnngde, 1l canvient oy
[ el wsamminey g0 T deie zicny A0 ade slisintauy deun conditons précntes,

Ext alfer, salna la giriszainkznes, lozsgumee decson de afaflfeclation a &1 adoplée
dang kgt Ju zorvice elna poatd ateinie 11 Ja position statataice du requeénuot
e g primeape de correspondance onirz |z prade et 'emplo, Slane conzidéet que
lus meweslhes Someteons qui i ont 26é atoibudes conespondent, dans wn el cas, 4
son wade, i ne zaucadt e guestion de mesoe disciplinocee, ooig Bicn e
mesure de éaficetation fwair, onoee seos, aodng o Tribanka? o & noecmbirs 1959
von  Bonkewisz-LinducrParleaent, T-3350, Ree, 0 T12000 paine 95 o
CanapnbiATamaiiazion, poisd 61 supes, podng Mk

= A ineErér go seoviee

ACUE Limieskee, 11w Ten de rapgzhe que, conipte o de 'elendus e pouvade
et Jes awstitions diaes 'évaluaton de ' ouigeél du service, 1= conbals
do Tokmml portinl sur e 1spect d= 1v condition teletive 3 'inléodt du servics
doil se limiter 3 la quescenn e savosr s AP 8 csi o oans des Jimiies
caisonmaldlcs o nta o pos o nsé g8 osan poovoit  Jappreeiarian e maidre
mimifeslemend ceiode fLedn CaglasirssTomanigsion, poant 61 supTi. puant 36, o
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et du Vribusel Ie 22 décenbez 2000, DeduiltefQHMI 1223059, ecFP
1 -ASLTT et 10267, poied 530,

En Ceapeec, i1y 4 lew de cappeler gae 1o dézision arlaguée exposs oa'il esl dane
Fanetidl do servese de réatfocter leopqudianl en laml que conssilisr jeidigue
anpris o Lo vezeqprdsidance chinede e o (fares juridiqres.

I ressont, & ezt éganl, des vonsudfrants 3z ledite S2eision que Fiuad du survice
cit jAtilid, Jane par, par dos cliconstilecs oopanizaiorwelles poopees A
adiin sbialicuy, 2 sivvonr de i e Bivisioz s Awnolation = dow éne renforcée
| donl alispler eos copacitts do gestion e oenbées A eiter w mombre aroissant
daflicres pendantes ainsi que Te ot gue b vice-prisidzoce cinrgf Ges affal e
mndiques doit ronforee ses capesitde de conzell duns lo domsin: G ol des
merquas o, dlautee pinl par des ciconstaeges alividuelles celalives wu
heduerant, & srveuic Je Loit que son sevke de pestion = sun comportement ne soot
(a3 akceplibles et ns 5021 pas confonnes ae alwEu el au siyle regos pone Iz posic
e clrel de seevies o la division « Aauulaton .

I ressort du dossier Jevaut e Trbuoal, o1 cola noost pas coness, yue oes
conidiaations duivent Gue comprises dens o conieyle Je Th cestucluration de
[T TIAT.

Aol dgind, U est conslane yue, # la fin e Uanusge 2000, 1°OL0d) @ denendé 3 un
cabinel 'audid exeeine, Deleite & Touche, ol & Fumbé inicroc chargée de 1a
gesLimaL da {u ouialipd, |'UGE, d examiner son doreoinnensend aw coues g2 e ik
Premidres Liees Ceanskese,

T i'est s conlesté gue ez vappsontys prcpinés dans o vadne, 3 sovedr le tapport
Deluatle & Toucle, 12 promiae appoet TGO ek be gecond appert VGG, ont, on
stbslinwe. reecrumand® Toresnactucation de POHMD dars e sons dgae
e azabon iU holigeadale, uotinneent, d'une par, des aeiivitds Cexplnizaica, i
savuit, paun Pessendiel, les Uiches déosionnelles cxeicéss por les divigions
a Lxamen oy Chppusiton % et o Annalation s, cr Janne pats, des acuivilés de
sippni adianizdnal, e ee compmis eclles exerctes pir ooy demitaes divisions.
Le sepiompeinent de ces denies wcliviids au sein €un dépamzmon
o Melomoaustatiaa ks aogues, dessuts el osdides oo fart 'ohjer d’une dicision
do pudsident Jde POHML e 21 déeembee 2001, Guanl au recsupement des
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acicites lézisoemslles des desions concemdées nw sein d'on déparlement
o Mazyues =, 6l Gul Pobpet S doux décisions dn président de POEIRT Aahfes
pegpesn e mend dhes 15021 23 décombre 2002,

st dans oo condesne g cunvient d Tappresie s 'O1IMY a pu, sans comrertie
dlemcnt mamfoug  appoécumon, fonder la décision attaquée swr ek
cingustanect grpmasteannelles o indvrdes e procitdes,

A el égand, U conveent tauiclzis de précemae d'emblcs gu'il n'appacicat pas ag
Tribunal de 52 pronancer, dos Ie cacdie chit pésen weutmes, sur by Den-Tonde de la
mietruciucaton capage par FOHML Boooffien pas 3¢ prdstan ietons s, 1 Tobeal
m'est s saese de fn Kgalie® des décisiong poses pan le pedsidea de PO M e
wue de Lestonetucst cili=, wmats wniguewent o L Eaaiied oo T i atlagede
£ ce gu'elle franslere e vequdiane ay posoe de conseillenr jroduue supeds de fo
viee-pudsidence chatgtée s alliires pndigoes 11 s ensual gue les arpuments pac
lesouela 1o requergnr Gut wislon yue loesimcwrabon de O n'a pos @
cllvclude Jans 'imedege do seeace dureent Sice cefziés comeme élaat déponnus dg=
pekneues s le vacne dn poésent 1ecoues,

Eo v g cuncerme, en prener Iew, les civennstanecs arganzsminonedlos velenucs
pat lie e allaquée, f canvicn de eanslacen qus lasdices cireansrners, o2 gue
b megueérant o d'willewrs Jui-méme expleciteccnt admis & uedienee,  gor
divectenent lides 4 13 2esawelugation de 1OHAMTL

Ainzi, 5'agissant, Jzhord, de la afemssitd S efoccer Ia divesion @ Auwelaton »
of dadapler sea capacités do pasdon g2 ke S noaner oo neanbne crorssant
Aratbcs pendanees, al ¢ n [ew che nelestes gue c'esl notumimen? e e e rEaleer
cel objectit qieg FOHEMI sutvinl s ce poisd les necoamanandations dos rappats
dPEvaluation, o raproupd les iches décseonnelles de cotte demidre diviswon ave:
el hes emereéues par les doasions o« Exames s o1 s Opposition o, Ainsi qiuil vassort,
e pattizuler, di ercond cappare UG, cp repranperzne, &0 netiranl anx cdevasiong
préciées [a charges des dches purcmzal abwinisn abives, avail salammcst poim
objel de rEduue leo deélais de feaitement des equdles en aenmalacion peaedingles
devand | divesion o Aooalation o P sullems, e opegoagml Bes ol Tére e
tacles diciaonnelles de FOFMI dang un seol deépandensznd o bMamgues o,
Tesdreoiuraiion wieail & acctoalie Peflicagind dha 1"0FME en assurznt o aiiement
plus eohéient des dossiens,
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Y azrisseut, snscite, do la odeessud d'on cenlceuent & Lo capacide de conseil e
la wice-présidence chargde Jzd aflaives jucidiques dans 1e desaue do dicae des
ALy, i csl Ains e e orequiérant B Toeomalt espliciement, ohdévent o lu
peslonetunativow eovisagse pin FOFIMT, és lurs Qe Taedile reanmncturadion a pour
objel, winst gl rescat sotcoenenl Suoaopod Deloile & Toushe, de placer les
dafTerzals Jeparizoets cownposant PO duectegent s To dicgetion de son
prosadent, @e oo eompris ceux, dunl la divisien = Ancoleticn s, gue 2lewront,
aupatavant, dc 13 crnpdence oo la vice-peésidznee clargde des Do
jukdinques. Dang cck cireonsances, puisque, confamémenl wwe contbusions du
el Deloartz & Tanchia a0 Su paamicn apport [0, @2 resmucturalion poéyisdl
quz A vice-podsilsace clhipes g aflices jueidiques est maimcnue, dit moins
jusqaci Texpnatian S wwndsl dn vioe-pedsident, en v Jagsesies e pedgideak de
ORMI en coalicd do consedller inleme, 11 s'ensint Teeessancemed que g
vie: prEidenec devalt de venfrrede atin d2 pallor Je pere do personne] des
evasang o 1glevsient anlenenamant d'zlla.

Foave est J'admsioe gue, des lorg g 25 chadstinces orgamsationaelles
préciges soiul derectemen ibes A 5 nesirachigton de FOHMI Je podisiden? e
'OHML a pu, sans cowamertre d‘esmerr mandests d'wppoiciation, (ooder [
Zfpisinn zttaqade sur lesdioy circonstaroce en wue de daifecier b regueniml En
el gelon T parigpnodence, sne inatiinn 25 on deait d'estimer, sn applization
du Licgs puuvadr donl slle dispose e matiere doapanisatien de ses servizes, que
I'indgrél du serviee ushilic one mesers e reallecialion v fonclioonsde,
dézidée dans Lz codre opémtionnel de I céongwdsubion des  slouclines
adininizit atives de Jadite Dostitition {vour, ence sess, mrét du Tabunal dw 10 vl
20082, FrontadConmemssnom, T-51484, ReelP . 1-A-17 ot [1-157, poind 33).

At bl <ot 3 e e Te pegUEAnT sonnent qus Lo il tie de la ndeessitd
de renforcer la divesion @ Arnolitoes e vy Tassurer Too baiteican: diun
nombre crdssant dratfares peadanies osloen contradvshon 4t son dopapt Ae 1a
civigion « Aanuolatioen 2. Fn cffer, ainsi guil a dejd otd conslate, ceat par I
pegrenpeneent e 1&ghes Jéeisionnclles e Lo dvision o Assnlatnon e o dees
ivrsions o« Bxaoen v el & Dpposition » opez [ 1zgmeanation visat o rerned ier 4
Uivierd avsquel el conulrong b dieision « Aonolaliva o Dans ces conditions, Lo
deépael do eequéiand de T divisien ¢ Auomlaion s S0 pafaiement eonciliallc
aver e renlorcement de Jadue division. Pac willewse o corvigol s appeler gne,
ains? qutil a &g rapoeld s poinl 61 ci-dessus, le 1egudia 1w desposell d'ancan
diail & comserver ey actiang e clel de service de b division « Aauaubiiun =,
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Cactanr. il v feen by congiderer que fes cinconstances cigarizationnelles ceteness
pin Ja decrsion atlugqeie f4aw=nt de nzture & justilicr one mesere de réaflcoztion au
litre e ki gL dn service

Liax o qque coneeme, en second hew, les circonstunees individuelles oetenues. par Ja
decson allaguie, il ressorl do dossier dewvant 1o Tobonal, ot cola ='s oas 818
conlese, g ceiles-cr cdaiven: #3e comprises dans ioocontexle des aheervahans
criimes &oses par le requéiant 2w supel de B3 orestyeciuraonnn ez POHRT Aloes
que I'OHMI conzicdére que les eritiques i rcamdeant cor neeassitd saydaifactadinn
ans Viedérit de service, Lo requéranc cstiee, enoaevancln, qotil o fal ol
d une: sanctizn disciplingiag cwcaigon de T tegaa e ces crinicpas

IV v liza e rapp=den que, 2eloo 12 poaspeadenes, des dilficnlizs relabvoms e
ke, Morsdotelles sausent des @i prdjudiciables wu bon fenctionoenl
du seeviee, peavent qusaler, dies 'wréél du osecncs, le ponsfet diun
Comclicnanicire, afion de mettre Do doane sieaton sdinnusizateses devenus sidenibls
Cvnr, en o sens, amdts de le Coua de T azars 1900, HeogaCanwmssion, paint 41
SIpTL, point 22 du 12 povembre 1990, OjhaComunizsion, C-2040U5 1, e,
g L5903, powt 41 ¢ mréls du Tibunal do 28 mai 19SS Comunission. T-THAS
el T-1700%6, Becll® p. [-A-239 ot [1-745, poird 88, CostzeanstafCommission, poinl
OF supea, paint 353, o8 CampediCnmimissen, poing &1 sapa, pome 15,

A et daigl, aux s o cramime Si ey teaaicms peuvenl justific, dang e Qu
sepvive, b wanstzo J'on foncnvomane, o est e M0Eent Je d3emmee U identing
die respongaale des ancedenls en ocaese ouonvEne Je osaver s les repooches
Forules suul Tomles feas amelz de e Come da 12 juillen 1979, ListConemssion,
120298, [ 2999, poirt 12, el Ol cammmssion, psoil T sepea, ool 41
Adnzd qutil o del gre elevd ci-dessus, par [ gigzent recours, b Tnbunal nlest
d'anlleurs s swisi de la 1Epalhld des décisions prses pat e proswdent de POHMI
e Jy restnactorer celui-ce.

En Ucspéce, aux fins d'exuniner i des cuconginces, individwellas velenues po la
ddcizpgnn BEaqued etment pustifées p Fiodigl e sgevice, 3 n'apgpar et dis [ors
pat mt Teibanal de se poonesger g 12 Deen-fonce e ohiervilicns Somles
Fornulees sar o aggpudiamt, iming voigpeenent Fesanuner. dg inieére abnesteve, s
ced algevanans ool grdé une tensuou préudicnkle au on lonclionmemzol dw
serence g Stadl Je matmee A penmetine o "OHMI swos comrmette d'emeuc
manifuele d oppréciation 4 cet ¢pard, 3¢ Lo réalfearer dans wio aues soraee,

KRR



n

ARILET LU 3R T EIN - A AT VAT

A can ggard, i1 resam Au deasicr gomig au Teilamn] gue e requéent a famels
des ehsgvaiious eriligess & Uegand de B oeestooctastion o FOFIMT par deux
Hutes Soriles datéss, respectivemend, da 15 zoveubog 3030 poitingd 2 b rappond
Delowe & Towshe ot k2 premier capport THECY, et du L3 Féveder 2002, porlard e
I sewomnecd raport UG 11 ressonl dbes wames os gos toles gue callas-ol ont S
crvefus, ouie au poroce] Je e division o Anouaniog o, non ssudomesl we
prisidzod e POHMT, ooals Spalement i Se oounbzeas anires foaetannaailes
dipigeants de 'O1IMIA, co particulier, acx deux nce-présidents e IOHME,
dicecteur du Jépilement juridigme of A duvens chels de seovice,

I dndt &z constats, on przmier Doty qoe, par cos noees, ct celz mesl pas conlasle,
le requérant & npeae & [r iestieenration horizantale proposce par bes koo
ppucls i Evalwmon  Ansi, aux remes de sk oedz Qe 15 nanthre 20017, e
P CSTULL MHiuE CluTsment que « ansun organisms publc nocleme ne peet Sne
organics oo sele minicos », tondis guranx eomees i s oeole du 15 &erer 2002 Je
requdrant exposs, ont 2n mealizanant quiil est dispasé 4 n.':-up..'J:runnl i Ju mnase
Ch douie oo eeraings mesnres linntées, gle que 12 tenoe d'unc TENEIOn £ T
Tixe, que =a seéaction elabale o appoit est négalive x. A Pappui de =25
erulispnss, b pequecans 1'-::-1u1u.~I Usnig Pegolites nenles, -:{-ER aiguments 2t Ak e Ennd
de b opesnacbualionn qre soc la methode J'Seabetion ebenue par L eabinet
d'aocle Deeloitle & Touche el pac 1'LGGY,

Fon Amwcidae lien, i1 agapsaiaty qeier fosdznt d2 kalles ohsovations au swet d= Ja
cegtmestenadion oe COHMD Ly peqideand o3l ouvenhemensl oo directernent cotrd en
conflt aven la direchion de 1"CHTML Selon les e des peoles diy aueand, fa
restraztucalzon  herizonlale  de POHR] est =n 2l <elle  exdvisagde
persanrellement par 1s presidend de MOHMI, ains que par le dircetsnr g2 LRG0

O, contrebrement 4 ce que Te cquélant a snatead 4 l'andi=nee, il mecsorl du
dngsicy spomis ay Tylunal qoe, aw cwmend de Tadoplioa de La décigion altaquee,
le 22 srenil 2002, T costrossurtion contesiée pir le nespudiant étaic dfja cngagée et
cn puthie, exdancs.

Aina, of vessoit o comyrne vondw de la sumor: du eoneeil Sednanizhation dy
OO cu M ootolns 2000, an oows de loquelle a &8 présondd Jo cappurd
Deloitte & Towehs, ave TOM, ieprdsenld, on voiw de Uarticle 124, paragruphe
el elglegpent o™ d0d, paa snn méaidong, o warqud & oliz pocnsicn %A
Preféenes puns ume Aot pls eitonlade = A col epald, 57il es1 coutos anact,
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annst que 18 recsdianl Lo odan valeis, yue Ieoconsmi ' admonisiration w'a ek
formetlement apprové le rappart Uslanle & Tooeke, ol o'an dzmenre pas e
il ressort cluirement dudiv compte tendu qug 10 Coanaussion el ensernb e des
aflcgmians nulanales représtatics Te conse1l d'pdwinisnation, & 'exceplion £es
JAlCpasions stalenns et grevdee, se Sanl montoées, e sibaanes, trworables &
Tetruciiralion proposeéd par co cappor Bar alleuss, 11y @ he de 1elever gne. en
eeri de larticls 131, parspeaphs 4, Suoreglernen o 60033, b consel
Ladmiaistation o canseally » b puédsidene, lequel =st seal compdient, en vertu de
agticls 119, puragraphe 2, sows o), dudit réelenent, pew prandie foules Jes
mesurey d'insbuclion adnumstratives oo vee d'asserer g fooclisnocoent o

"o INA

LEnsmite, pin décasion de 2 1 décemze 2000, soit zvod la secormde nale erinique
vzqgeand, le prissidaant de TOHMI a proced?, cnnlemnénment aux came lusivg el
wappoit Deloitle & Touche o1 du presner zpposl LG, v regroupeisen e
Tengemblz des ackeelds adminestralives qun ng sonl pas clinstement Ddes 2l
aerivitis principales emamge, dsimolason el aux poccduies deecoars, @
nstbmnd i aouvem dépuiement o Admunisication des maiques, dessing el
madéles ». Co fisan, le poésidenl de FOMHM] mzito! clangeneent 3 cxéouiion ki
praacnt e ctaps de la cestoistunition jeaposée dons des capporls d'dvaluad ic.

Par willenez, e 18 fevoer 2002, |e padsident e I'OHML Te vice-président Clhnrge
das alfmmes juidques e le dicestens di TUIGQ ont mdiqué aw 1egqudain, an cours
de Io présenlion due prenmze vapporl DGO an comie de durecanon, qicds
izjclakcnt o5 cribeues conecmznt lz mesiochiating cavisagee par les rapnsls
o Evalnation, conlinmiunt ainsi T pousicte de ojestenzeuation cngapes seun 1es
cunclsians des tapporls ¢ valuation.

Fodin, par décmons des 1% er 22 ildommbre 200%, pocses apeds Padopion da Ta
déeinicn attagquée, fe pidsideat de POHEBAL o complée: 12 e en v
prograssive e la resbuclication engagde par la décmswon du 21 écembre 2001 vy
rogroupant, eninomdnent ws cuneligions du rappon Dreluite & Touche ef du
socond cappont V0, les ticlws ldeigionachles relzlves aux poncedines
L egamen, d'opposition ot d'aomulation ansent d'wne senle 28 osdme wnile, e
déprerternend e hdaraquizs o
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En troisidaing Dieng o ¢ o Diew el congfinler que l¢ conflae né coire ] jeqnéiant of la
direetion & 'OTIMI a2 pomté suc one guestien Fonsacenale, G seon
l"oraaoisulion des services de DO fuguelle érad zvsceptible J'sodmnner, si la
TesicEcindion  dic adopde, L1 cndwtion ol nauvesuxn  dSperenmsos el
Ealablédoment, Ja suppiession de JBipanenkals cxislants, Sinsi que, par woie de
Culises ue, de cealings posies pinilachds 3 seuson,

Lo quabweme licu, il appuratl gqoe, oo momerl de Fadopion de Ta decizion
ntraquie. opposilion da regnéianl 4 10 restoctoatian do 00 selon i nwode
Teecmands par les rappoits dandit exdome et inmome avsil atkeint un st
inéweraile.

A oeer dgnid, 3w a Ealocd lisw e elever il n'es pas cnndesrd que los
terdatives  du vice-président chorgd des wilares quodicpess, le sup@eenr
lwérarehiowe du vaquérane, wieant, le X5 Eivricr of 12 LE mars 2002, i [ Mo
reveais 5w lz fenco o la foee de oz ootes nne éckong. O, 5'01 o5e viel qae le
requeg it e sl #g censidén: commne fevn de dnnngre uoe suwite fovarabls o
wne el deminnde donmaol Je s adrnglie vz, £ oo sons,  amdt
Do janfa DERRA]L powat 64 sapra, painds 74 of 950, U n'en deineany s owang qoc
san rafus confinme, aprés six mais 4o conidet avec o diceslion Je 1'ONMIL Le
caractéic iméversible de 5o oppasiton & Lo restrocnuiaceon telle go'eovisaeds paer
Jadite ditcaton.

[y o esonte Liew de vonstilee gutune e uppasilioe nessarl, cn e, do siyls
uLi e gar Je recpudrad Jans ses ooeles du L3 movcandae 2000 end LY (et 2002
Lanst que |o pacie déienderesse |o sowlicnt 4 joste otee, les derroes urlizés pin e
reaudianl duns Lisdites ooles powl exposer ses argumenls sur prds de selae pages
mandguent 1 efc i le i, de rEscme,

En pandicwlicr, i1 aoviend g2 1elzwee gue, dans sz note idu L3 evembre 2000, L
reguéeant nchiqus que le eappoat Dedmitta & Tanehe peodnt & boaneoup o aie o ot
reflels leg suntiails du dhegiene de 12060, avaod de sz @n souligaant
qu'on kel rappod ne Qo pas aboulic & eoe suuaton o0 o aveegls cowsedile in
auirs aveogle » =1 en qualifiant veviziwess conedusioos Ju capport e allinuslicns
de type Rumbwo o e de s Uipotaes amoatcor v, B outre, oo surtcut, al appardil que,
Aoz s vwnbs du 15 Bvaize 2002, la reqoéiant, pod eomteater i méthode de eaval
wdenue oo FUNGCY, qpaaliiie eque op@tdé Je o« marionactks aux mains de La
Pfidener o of J e alibi o P afleuss, il hdsde pag i ddrageey diectanent ot
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pceonnel lermend les dess sotenns Ju rappoc en irdiguant, apees des aeor cids
ponemeEn e, ol dowle de leur o coanpétence peychosostle w, gque Je Gue pour
Jun dems d wvenr etoded Tadedaloze ne cend pas s cappuct € @ck sanconien s,
il o uoomse, en perse de conclusien, sur le Sl o, c lorsque B suleil el bas,
msme Ik s gare progelbent de Jungees onbres o, Faling e reguesnt goale enore
aue Lz cagport 0'esd pas dmes dun éludzoal de orenudo: aaues gul consiles
en Iivak o amater 2 gl Squeiat i oun acks de harcelemene,

Cire e faat quee de L3S propos, qil eevELzil une NIt irmespeciucuse, wiEs por
certaing d'enae end, ef camicadcment 3 oo qus sauient le reouecand, wne nature
ajucicuss, sl Eifliciloment jeslifialles paar un chel de seince de gradce A 4,
lequel do Fore prowec de la matun L2 oéeessaine paur presenler son poist o2 e,
cn patliculier par geric, d'one mamére iecAnque déponrae d'émotiviié cxcossive,
rles puagss de celic nature eflétent égaleinent, & suetaut, e carazeére inéversible
de I dizzension existanl eahe lo equéiant es 52 Ridraichie en ce qui coanceme La
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U oresubts de oo g precede gu'il pedl e gongidéd epmgae Elld1 qieg, 2u
warent de Padapion de i dfasion atagués, e regudinn aval indagpuod de
manifez imdveesible & 'ensemble de la dirsetion de P'CHEML en pacicielier & son
(pedsndent ot au vice-prdzident chinpe des affoees swuodisqees. son opposituon & uny
micgie d'orgenisanon tondamertale concecnant e fonoionnement 4 "01IMI, &
SUVENT 58 realruchiialion, Laquelie dlal ddpd cneneie ot SLat, ¢ panie, Sxéculds,

M eriz o8 aillews e obseavd gque Ie caracléce irméversible de celie opposio ssl
e fioene pan 1 olyet m@ne Qo présenn seenyes, risger e ernes & sa ieqnéts
el dermirds e Tolwmal, coee Tamedatan de o déeision abzquée, sa
aorestinttion [L L] dans Fiorggralieg da ses danins £ san ancien posse crimime chefde
sernce U T dressaon = Ao anicn” daoss s smoctne ancnake o

Cuoteernent ioce eper Be p2guetant 3 sonicny dass sa doplgoe, s sicatioa ne
sucran, a4 cet Soxed, en aueon ¢as Ene comparde & colle Je Fancien chef de sarvice
de 2 drvisiomn « bsamen e, leoe, dans o ees o Sne poge 20 dznme, dalde
du 31 jenvaer 2002, o &aalemuent espost par fonl les monifs o [esguels ol
icjenit les « yecammzndztions prncipiles of les plee raduciles o comeuonss dans
le provzice rapposl VGCY, 2ans que cela condudse 'OBML G e réafecier dins un
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Ex cfiel, 80 e yoinl que wes cociques fonmaldes pee e disigeant de |ancicune
fevesion o Examen o de COHMI song, pong coifinines, eobe clles, eladivoms el
stvens quant v fond, ollos e sevBenl, cependam, & a0y oo ane e
mespopmenss el dnuicnge o nc conseeol aecunme Suiligue peescannclle 3
Penconive des qutencs du gappeat, Bo oodee, 30 doil dre relevé que Lo note en
QuEstion a uniquenieil €1e envunee A w1 aeaubae 1estreiod de perseims, & sweoir,
aucre [z persoel de la division o Lroanen =, b= duecieor e CUGE). Le vice-
puésicead cliorad due aiTaires jucicliques el e dneeoer e OHML Far aillews, o1
depil i ey critiques, ce chel de seovice senlipes cepliclemenl dans s o, 3
Uenx reprises, san ententiod O'acdepicr o Deidouten s wdies pusilives costlenmes
damy [e sappeel, oads Siwe se lioode, 3 oel dgacd, 4 coilaws polals oeinesuns
wplerns dwns c2luz-vn, Enfin, 2l scoiout, 1) o'ppacail pas gue, 4 1"oostar de s
wilvLE visee i Pespioe, Je condlit enme ledit chet de s=mvice 21 POHMI s snit
molunpd an-deld de Cenvod de sa seule nde sur e longne période da teas.

Dans oo conaditong, §l conviend de congrater que ics cridgnes farnoclEes par
amcien chet d= serdee de la divising « Fxamaa o a'ank, & aocon moment, 2Hene
= stede itcéversille mqoel 108 cotigques peplndes dw rsqustdnl onl Wl amis
AN¥innh A% mieig de wontlir,

Dy a deal e wdmis gue le bom docetonoereoat Jz FOHME apeds sa
restrecbuzation telle quienvisagée par son prdsident sk L1 hage des copypnls
d'Sraloation ceteme o leane expeait T coopeation pieine e entiine de ges
cadres divigeants. Fopacticuliaz, 8" agdssann G ponveal depirlsammnl s g s =
A conpiattion sles chefs e orviow des eleraes divisions o Lxomen b
a s s el Asnubatioe » reveliil une nRpartizee capitils pour 20 assunac
l& stoeds, en parbiceher #u Spacd vw nomibes zeoissant de dassicrs dont Slait sxisi
["Cariedl.

A ort dgad, il voa Tahord heo d2ooelever cee 2 onogveann deporisnut
a vdnrquer s, qan @3l e pac o descleor #0 1 vicedinseteus, e50 divisd oo
plisae s 2eceacss donl shaciw =2l sous la diection d'un chef 3z service. O, = e
refquersnt £31 corlrmermen en deoil de ne pas pattagor o opomst Je ves de b
diretion qreamt A L restrucierstion de VO, i1 ne sawrait pudtandie cnisse
sun punslie e ghet de servoes lorsque celui-zi le conduiraic 4 duipe wo seevies d'on
depactemsent dont la erdatico Faic p:—:'n:iﬁ.fnmut suile & Jaopige gy place G
roovelle ovganisation dont il o'a gessd de copkbeter L prinsipe méme, dPune
ranés 1adicale of dbimmtive, ol Jung Tes crilines ond &2 Largemend ditfusdes an
seip da 1OTIML Tel ved Jautant olvs le c2s que, canune 1'UGE) o sonlignd dans
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soat preiiar rapport. lo nowevelle oogamsengn de UOBML 0, ootoument. scu
ahjeeul de respansabaliser daventips les chels Js sorvics oo loar oizcidaeant o des
ohjeouls précis, aseorlis de ressuurces pecises pome accantpli coe abpactds sows
lens puope responsabiig [ ] tow en cewbast compee de leurs rdschiats
perindgnemel 4 lo drcchon géndals de 1o g sig @

Eosyilg, ol coavicnl de soubygner ue 1o dien o acquérant d'émcttre des
abpecoons, fussent-clles fondees, oms projers dF ezsmsioealon covisngss pa e
prosgden e U OHRED e sawradl remeioe en conse i Gl gue ¢ 6s1 6 oo denmer, sl
g i v g g, b appannent, confarméneat i Paisle TE9 e veplomen
n® a0k e Finger TOHM] o de décide ge metire ou oy gnoqouveg lesdis
rrojels B congéguence, @65 loes qoe e président de ORI a estimé g™l
convenisl de pesteuenng POHML amse il ressort de L cownon da ganze
dreligvicistation S ocrobre XA01 et de L déersan du 21 decenbre 2001, sefan
les conclusions Faomelées dicre 168 eapponis o gvaluniinn, o' ékal pi reguécanl 4ul
apparenwnn d'on aceepter ey ceasgguences, Jans e 1espoet dss conciiions posdes
paan Fe nlane, Aol quiwiterpréd pae la uresprodenc:

Eufin, cés e qua, mnse quiil a oépn éd gappele am poinl 75 2i=lessus, e
meglititlion oL, selon Lo juospredence, ea drei d'estimg, sa application du Lngse
pontenil dapl ol ispese e nawtidre O ored nigaon 4 weg R2rviecs, que §mcat
Lo servies pstifie wie meswre de réalfes taton o e foeclmonau e déoudée dans 1z
sadre opfalionel d2 18 réoegiusaton des sirucres adoinisaives de Tarhe
insliu e Cirrel Fromialonwsessicm, posnt 75 supny, poinl 337, lersque, comme
en I'esplce, le fonsonmmrg coneednd s°cst opposd 4 ladige ndorgamsalion ca
crbant & oo sgcl vae toonsian stgauficative odvargible avea sn drczoan, iabézt
dw gervace pasbilie, & plus Foote rason, uee elle mgguee dz faltestanon de oe
Fanglignnane En déader sotromel 1eviendrzil & ckomier anze Taneticmnices qui
anl expodd publiquoneal toer désacoord au swpe ce a0 resouchieaticee de
T'iusiutgn 4 kugueelle s appacticnoent la possibiding e se podmibnt coblre Lz
risge de éalTeclaticat auquel ols soor expos2s U o] ndsaliad, pone e oaolne

paradoxal, ne saurail. 4 ' vidgnee, Seee ndios

Ca comstopmuace, Gags d oppasiion Ju reqaceane i la restmoziration e sigde, i
appartenan a CGLEAD e prewshe los mcsiigs nécessanes powr matie fin 4 la
salmitac de conflit i wCaoant s wozqug de porchoor cw as de mamten da
peuérmt chans g5 Toncbions di chel de division Tel #50 peéasément Peliot do la
décas o allagues gue., cniéaltectant e iogoérant 4 wn poss 6 consgiller persduges
ke ducetoment du vice-présedent chargs des affaines pridicpess, oline e

n-1im



(11

(11

AERED DU 23 10 M = el AIEE 1-3)

requeenat dey divisiong converades directoment par la sestrzeucanon honizontale
en 'nlfecdanl a un service distinet do eonsalation juodiyue aoeane § O
endupondunt dzs aocveaus #orvices opdiationncls o adminisicatils dssus de L
reslouctucateon. Ainst que ba pagcig ddfegloeazg e il valodr & jusle 1itee, une tails
dezigon peeact de diese pani Az cunipélencys teehnigues de requérane dams Le
domuine des emdiqes, ceed wn le Sdchunmpeant di oses responssbulitis e
gastiarmanary T gereivs de 'O, povr lesquelles il s™est disqualite ar san
lecastilitiz s Jaa costrwsternon

Fartant, il ¥ a lieo de considéier que les shonstauces nndividuelles revcnoes par la
décigion ackapedy: flalenl s ameurg i justdier une mesne de réalfeciElion o Lits
Je Fiodnet cu serence,

AU rdsnlte de oo qui préetde que le prézidenc de POITR 27 pas cfloend e

application manifosesment scnde du laege poavigin G apndeietiv Jont 11 dispose
dans Lorganisation dezs services de FOTIMI wo deidionl que, wougple tenw Je Ty
neceasity e ocaforger e Fadapler Jes wpacifes de psmoon S ke divison
s S ERan ey manigie & baiter ueeoozubes crosssaad JafTadoes peaddantes g eu
sk ik fisl g le sovie oy essien e o comiponizoent Ju requéiant nc sl pas
zontoomes an mivear of wi srele roques ot looposie de ehel de sevice de la
divisian  Annnlagian @, O el négessaiee de 1 odnlesier oo PPinieae] du ssreiee
20 paste e conseiller jurnliue,

N ocumviem touleivis encome de viénder & ledite 1dalleclation o respeces
[*é ivitlenee des eimplos.

- 3oc L'aquivalance des empliug

Thg s gk Je ceouudant o @18 réalfeetd dums Uiosddt du service, le conaetén de
sanchiun ok T desison allaguées oo seeait awéed qua ' élat dénsmntd que Les
nuuvelles [onclioms wlmbudes au 1eoudvinl re 1espectent pas Fogouvilence des
emplars exigee par Ly juriseudencs:.

Ly Pespdor, i1 o8t constog e, Sonloonément an Qisposind de Tk Beision
altequés, le ioguétant & Fair 1 alget e cea et icm < i ves sure smglod =,
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Erut doamé gue [ requécimt 2 miodd b mdog gade apeés sz réatfomalion, @
swvaar |z prode A4, ol oo'il o 8t ranaférd avee soa cmplan, Féquivalencs des
prades ot cimplos o, par dvpolldse, S respectés [egir, cnoec sces, arréts
ConpolyComnussion, pednt 61 oo, point 22, @t FronieComenssion, prnt 25
sima, pooe 31

lg rcguérant Fan teetclfas +aloir quiil a #0d alleod o des diches gang defumtion
précige e costmen, on téalike, woe dimiation de s respongalilibés oo o
privalon wes oeovoms loor gchoegues que  professicnaels dont il disposaig
IR

A e dpad, i1 comacnr de rappeler que, sclok la juisprwdence, o cps de
meailcapon  des [Eecuons  adobede; & wn foncticaonre, Joo ooty de
coree pondience sinhe geade enenplol mapliquc wie cnpuparalim oo pas oniee lus
Froctions wstoslles el aord riecs de Findasat, mas cnre 2c8 fnenons acielles
el s gricde cans la bigrprchic (aofts da Tzibanel du 19 jeiller 199592, Eppe’
Coenonssion,  T-598H o T-Twl, RBew  p (2081, goiml A% @1 Fromn!
Conmssion, poeor 75 swpea, peind 30) Oés dore, cien e s oppose § oF qutuae
digiseon enhiafng neripaticn o nouvelles fonctons qui, stoelles il e
cellas présedemnueit cagrgdss o4 sone pergucs par INtETessd comame o porlant
urg céchieeon doooses adububieas, saot eEaooeemns  conlorwoes @ 1eesplo
gonrespoadam & son mads Awms ane diwoution siecuve dos asbuooon o e
opctionoare wenbzin la régle $o oo pondangs cudre Jo grade ot Fomplol gue
s ses Jonctions sonl, dims lows omsenlle, acucaingnl o degk de colles
corcspancdant  ses prade el enpled, compls W de dzee nawrs, de leur
igaiLange ol de Yewr modeer Jariéts WoCamession, pomt 79 sapra, poant 104,
e Ta jorspondonce cude, of EppetComounssion. précile, peio S}

Fn 'esptes, of rsssont de la decrsion allaoese gqoe le soaqudcien o &né adallech:
contne o gonscillee jorchgue o dépoackime Lirgctincot dy vice-présadent charps
dus s machuet alin de ieuloreer los capnsilss de conzal ds celui-ci Selon
T détcisivn abakueics . 1o Lichcs panr gsquellos e coouéranl sweroori 5e5 feolions
Wit sezont attribawées pin |2 oeice=poésident cliormd Jes alEargy urdgacs Ao
tegunzs e anmeexe de Lic désiswon atoguéz, les ponvelles Tonclions da cequéon
eoksislercnt dans des diches de comception vl d éude s aappotinl & diflgcnles
quecshions relatives & 13 wargne coanmkLzLn:
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n: Fooce ese oy congtiler, en peznien Bi2u, gue, comme ecla pessott de ateic
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1

paapapbee 1, du stuiel el d= Paooeexe 1 dudio stdos, B o e oegeérastl, 4
suvoin L candre A A 5, comespond & 'ernploe ds admingsttm piincigal wet,
natmminend, 1 des fanctions de sanceolion et d'@uce, felles gue meationes a
Panncye de la décision atkgquéc.

Fn emiérne e, i w A lien de relever gu'il ressort d=s dispesitions . adngalas
Aewieution de 'mlicle 47 du #falut airdées par la Cenomiszion cn dete dn 15
190 gque L feaxebioa Jadmneslialeur pomcapal (e geade A& 458 5 pet conswsler,
notamment. @+ comeenler ane desctuon wéoerals oo we diegann dnns oo cadee
ddreming », Rous 13 dénamivation s consedler . loen 1éselle gue la naeeez]
emplod awsud pa le orequéiant cnics dans la deseriplion des finariong

CUnstEILsLG tass e T garicre A A0 5.

Lo tropsdaw Gew. il deil Ere ohagawd que, non scolement |2 prade attnbuz & la
fomchan de consiller jucidiqe vl Ty miane que colai de chef de service. s v
otz quz la fonction de consiller juilyue deneeurs Sgalement placee sous
Canenvitc disecte du vico-président chaced des o (faines jocidigees.

Bro derodes ligw, 3 convient g onces oo e soquéeaut seed e seu] 3 cxoici cotlc
nauvedle fosenoon pean ety o TOHMIL

Dans ccs citcomstonces, i ¥ @ hen e considéna que Ju fonetwn du cougsiller
jirlique corzspond an mrade A b aequednnd cl, enowow élac de ciwes,
wrapparait pas, on et qoe e, 4o odven woedie g ecloi de 1o orction e
chefile service.

Aueun des STEImAILE Gl cirenastances avancés pan Je veLeTant est sereeplibls
d= romistiee soocang velle coRelngion.

R agissant, premuiamnent, Ju ly siieoostanee allégude selon baguelle 1o p2quérant
e disposceat plus dss cessourves oatieelles ot bumaines doot o digpnsail
aupaiavait, il sultit de cappeler que, & Lo soapposer dfmoatee, velly crcnnsiance
et sans perinence, dés Jors que, selon b jorigmudzoce précie, I'fquivalence des
graplins nc requicit pas oo eompaen avee lox o fonclions exeLies
ani ey e ez,

TC = 1504



-

124

RIEIFIER - QI

S*urizzanl, dowidmepben, s la cwrcansmuec allégade selon laquells Ja Fonchon
de consaller jurciqee e POFME se sernic pas ceprise dans orpamgramees de
L] A doar éng sgubiend guancuec ecnclusion dédimatiys ne saurad, i
I'evidenes, G ddyate o senl ocganigianene d'one insotelion poor délermuner
si équivalvnce dos ciwplons o @nd regpugicz, e oo dCactan: plus qu'il nh